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Chairman Kapenga, Chairwoman Nedweski, and Members of both committees:

Thank you for the opportunity to testify today. My name is Kyle Koenen, and I serve as Policy
Director at the Wisconsin Institute for Law & Liberty (WILL), a non-profit law and policy center
based in Milwaukee. With me today is Lucas Vebber, Deputy Counsel at WILL.

We are here to testify in support of Assembly Bills 274, 275, 276, and 277, as well as Senate
Bills 275, 276, 277, and 289. We want to thank the authors of these bills for their leadership in
advancing these important reforms.

Before diving into the particulars of each proposal, it’s important to talk about why the
separation of powers and the rules governing it matter. Our constitution lays out a clear
framework for how government operates: the Legislature writes the laws, the executive branch
carries them out, and the judiciary interprets them.

But over time, the Legislature has gradually delegated portions of its lawmaking authority to the
executive branch, giving unelected bureaucrats the ability to write rules that carry the force of
law and govern our everyday lives. In exchange for this delegation, the Legislature historically
retained tools to oversee agency action and ensure the executive branch stayed faithful to
legislative intent. But a recent court decision (Evers v. Marklein II) has eroded those tools.
Without those tools in place, agencies will likely push beyond what the Legislature has
authorized—weakening accountability and undermining the rule of law.

While some regulations are needed to protect health, safety, and welfare, they often are
overbearing and come with significant tradeoffs. Each new rule imposes costs—measured in
time, money, and compliance burdens—that ultimately fall on your constituents. In particular,
small businesses bear a disproportionate burden from excessive regulation, diverting limited
resources away from growth and innovation toward paperwork and compliance. Families,
meanwhile, face higher prices, fewer choices, and delays in everything from building a home to
accessing medical care. These hidden costs rarely appear on a balance sheet or in a budget vote,
but they are felt every day by the people you represent.



Below are just a few examples of previously proposed and final rules that illustrate the stakes. In
some cases, legislative review helped scale back or stop harmful provisions, but they show how
much power agencies can wield without strong checks and balances:

e Commercial Building Code Update (DSPS): The Department of Safety and
Professional Services has recently moved forward with adopting the 2021 International
Building Code after it was previously stopped in the oversight process. Stakeholders
warn the changes will drive up the cost of constructing multi-family housing, costs that
will ultimately be passed on to renters across Wisconsin.

e DATCP Livestock Fee Hikes: DATCP has recently introduced a rule that dramatically
increases fees on livestock-related licenses, including one license jumping by 1,700%.
These hikes would significantly raise costs for Wisconsin farmers and agricultural
businesses.

e DATCP Swimming Pool Rule: DATCP attempted to apply commercial pool regulations
to pools and hot tubs at short-term rental properties, such as Airbnb and VRBO. Had it
gone into effect, the rule would have forced many property owners to shut down their
pools entirely, eliminating a popular amenity for consumers and reducing options in
Wisconsin’s tourism and rental market.

e DATCP Home Baker Rule: A 2019 proposed DATCP rule would have regulated home
bakers by forcing those making under $25,000 a year to pay new fees, upgrade kitchens
to commercial standards, and limit even small wholesale sales without a costly food
processing license. Had it gone into effect, the rule would have driven many home bakers
out of business, eliminating income opportunities and reducing choices for consumers.
These provisions were removed after negotiations with the legislature.

Assembly Bill 274/Senate Bill 277 — Sunset Review of Administrative Rules

Wisconsin is currently the 13th most regulated state in the nation and the second most regulated
in the Midwest. That means our citizens and businesses face more restrictions than nearly
anywhere else in our region. Yet once a regulation is adopted, it typically remains in effect
indefinitely, regardless of whether it continues to serve the public interest or not.

Assembly Bill 274 and Senate Bill 277 create a 7-year rolling review process to ensure outdated,
duplicative, or unnecessary regulations do not linger unchecked. Without sunset review,
regulation becomes a one-way ratchet—constantly adding new costs and burdens while rarely
removing them. By requiring agencies to revisit their rules regularly, Wisconsin can promote
greater accountability, adapt to technological and economic change, and reduce unnecessary
burdens on families and businesses. This reform provides a structural check that strengthens
oversight, cuts red tape, and ensures regulations remain current, limited, and effective.

Many states across the political spectrum already require sunset or periodic review of
administrative rules or programs. At least 11 states have broad sunset provisions, while others



apply them in more specific circumstances. Colorado has long been a national leader in sunset

reviews. North Carolina requires every rule to be reviewed once a decade, and Idaho goes even
further—forcing annual expiration of the administrative code unless renewed, while reviewing
20% of its code from scratch each year.

Several governors have taken the lead in reducing regulatory burdens through a similar approach.
For example, Virginia Governor Glenn Youngkin has cut nearly 27% of regulatory requirements,
saving residents over $1.2 billion annually. Reductions in housing construction costs show the
clearest impact. Reforms to the state building code cut construction costs by more than $24,000
per home, effectively reducing the final sales price by nearly 6%.

Assembly Bill 275/Senate Bill 276 — Challenges to the Validity of Administrative Rules

Another problem under current law is that even when Wisconsinites successfully challenge an
invalid rule, they must still bear the full cost of litigation, including appeals. That reality
discourages ordinary citizens and small businesses from taking on state agencies, even when the
agency is clearly in the wrong. Assembly Bill 275 and Senate Bill 276 fix this by allowing fee-
shifting, so that when a court determines an agency is enforcing an unlawfully adopted rule, the
citizen who brought the challenge can be reimbursed for their legal costs.

The value of this reform is not only in making citizens whole—it will also have a powerful
deterrent effect. The very existence of a fee-shifting statute will make agencies think twice
before stretching their authority, knowing that overreach could lead not only to their rule being
struck down, but also to taxpayers footing the bill for successful challenges. In this way, the
legislation strengthens accountability, promotes better rulemaking on the front end, and helps
ensure agencies respect the boundaries of their legal authority.

Assembly Bill 276/Senate Bill 275 — Statements of Scope for Administrative Rules

Scope statements are a critical first step in Wisconsin’s rulemaking process. They give the public
and Legislature advance notice that an agency intends to regulate, explaining the authority for
the rule, the policies under consideration, and who may be affected. This early notice gives
citizens and stakeholders a real opportunity to weigh in before drafting begins.

Unfortunately, agencies have sometimes stretched a single scope statement to cover multiple
rules, using one statement to justify both an emergency and a permanent rule, or even separate
permanent rules. Assembly Bill 276 and Senate Bill 275 restore the original intent of scope
statements by requiring one scope statement per rule and setting a clear 60-day expiration limit
for emergency rule scope statements. These reforms ensure scope statements do what they were
intended to do: give the public and the Legislature real notice, clear boundaries, and an early
chance to weigh in on agency action.



Assembly Bill 277/Senate Bill 289 — Regulatory Budgeting

Assembly Bill 277 and Senate Bill 289 adopt a “regulatory budgeting” framework. When an
agency proposes a new rule that increases compliance costs on the regulated community, it must
identify offsetting savings elsewhere. If it cannot, the rule must be affirmatively approved by
both houses of the Legislature before taking effect. Just as lawmakers weigh new spending in the
state budget, costly regulations should be weighed by representatives directly accountable to
their constituents.

Under the bill, agencies would be required to estimate the compliance costs of any new
regulation and identify savings from repealing or modifying existing rules. If they cannot balance
the ledger, the regulation cannot proceed unless the Legislature explicitly votes to approve it.
This creates a clear process that prioritizes rules with real public benefits while ensuring costly
mandates are subject to democratic accountability.

Other jurisdictions have pursued similar reforms with success. British Columbia, for example,
implemented a regulatory budgeting system in the early 2000s and reduced its regulatory
requirements by nearly 40%. The result was stronger economic and employment growth
following implementation, outpacing the rest of Canada for much of the decade.

Ultimately, regulatory budgeting forces agencies to weigh tradeoffs and prioritize rules that truly
serve the public interest, rather than continuously layering new burdens onto Wisconsin families,
farmers, and small businesses.

Conclusion

The reforms before you today serve as an important check on this trend and a meaningful step
toward reasserting the Legislature’s constitutional role as the lawmaking body. They are not a
silver bullet, but they will ensure there are real mechanisms in place to review regulations, rein in
agency overreach, and hold the executive branch accountable. In doing so, they help restore the
balance of power our constitution requires and ensure that the laws governing Wisconsinites are
made by their elected representatives—not unelected bureaucrats.

Thank you and we’d be happy to answer any questions.



