PARENT GUIDE T0 OPEN RECORDS
REQUESTS T0 SCHOOLS

This document should not be construed as legal advice. It is provided by the Wisconsin Institute for Law & Liberty (WILL), a 501(c)(3)
nonprofit organization, as a public resource for informational purposes.

The purpose of this guide is to provide a brief overview of when you should submit an open records
request to your school and the main things to keep in mind when doing so. For a more in-depth look at
Wisconsin's open records laws, please see WILL's Citizen’s Guide to Open Government.*

What do you need to know about submitting an open records request to your school?

If your request is for something other than the educational records on your child, the instructional
materials that will be used in their education, or the human growth and development curriculum, you can
submit an open records request under Wisconsin law.

When submitting an open records request, there are a few things you should keep in mind. The school
must fill the request “as soon as practicable and without delay.”

Because open records requests can vary in size and type, Wisconsin statute only requires requests be
fulfilled “as soon as practicable and without delay” or you must be notified that your request is being
denied and the reasons for the denial in writing.t In other words, there is no definitive timeline that
requires schools to respond to open records requests. Unfortunately, this means that many open records
requests can take weeks or months before they are filled.

In our Citizen’s Guide to Open Government, WILL recommends following up with the school if your request
has not been acknowledged for more than two weeks. If enough time has passed that you believe your
request will not be filled, you may be able to file a lawsuit alleging unreasonable delay.

*  https://will-law.org/wp-content/uploads/2023/08/CitizensGuide-PublicRecords.pdf.
t  Wis. Stat. § 19.35(4)(a).
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The school can charge "actual costs” of producing copies and location costs if the location costs
add up to more than $50.

Schools may charge “actual, necessary, and direct cost of reproduction” when providing open records
requests.* For example, if you are requesting physical copies of records, the school may charge a fee for
printing those records and mailing them to you. However, if you a requesting electronic copies of records,
the school would need to demonstrate that it actually costs money for the records custodian to put those
electronic copies in an email.

Additionally, the school may charge a fee for locating the requested records, but only “if the cost is $50
or more."t If a school is providing you with electronic records and telling you that you owe them $15 in
location fees, that is a misapplication of Wisconsin open records law.

Finally, the Wisconsin Office of Open Government released an advisory on “Charging Fees under the
Wisconsin Public Records Law."# In this advisory, the attorney general explains, “even if the lowest paid
employee capable of reviewing and locating responsive records within the search result is not actually
doing the reviewing and location, authorities should still always utilize the rate of pay of the lowest paid
employee capable of reviewing and locating responsive records within the search results."$

Most records created and kept by a government authority are able to be accessed via an open
records request, but not everything is.

A record for purposes of Wisconsin open records law is “any material on which written, drawn, printed,
spoken, visual, or electromagnetic information or electronically generated data is recorded or preserved”
that has "been created or is being kept by an authority."d

However, a record does not include “drafts, notes, preliminary computations, and like materials prepared
for the originator’s personal use” or “materials that are purely the personal property of the custodian and

¥k

have no relation to his or her office!

Finally, under Wisconsin law, public access to government records may be restricted only when a specific
statutory exemption applies and the authority demonstrates a current need to withhold the record. For
example, records may be withheld if they relate to closed-session topics under the Open Meetings
Lawtt—such as employee discipline, litigation strategy, sensitive law enforcement information, or

*  Wis. Stat. § 19.35(3)(a).
t+  Wis. Stat. § 19.35(3)(c).

+  Wisconsin Attorney General, Office of Open Government Advisory: Charging Fees under the Wisconsin Public Records Law, August 8,
2018 (available at: https://danecotowns.net/wp-content/uploads/2018/10/Atty-General-Advisory-re-Records-Fees-8.8.18.pdf).

§ ld.

q Wis. Stat. § 19.32(2).
#  \is, Stat. § 19.32(2).
1+ Wis. Stat. § 19.35(1)(a).
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competitive negotiations—or if they contain personally identifiable information that could endanger safety,*
compromise investigations,t include trade secrets,* or financial account numbers.§

Do you need to submit an open records request?

There are several situations where parents do not need to fill out an open records request to review or
obtain certain information.

You do not need to submit an open records request for your child’'s educational records.

The federal law “Family Educational Rights and Privacy Act,’ or “FERPA," gives parents “the right to review
and inspect the educational records of their children."d

If you are looking to review or inspect an educational record, you do not need to submit an open records
request for this information. Instead, you can notify your school that you would like to review or inspect
your child's educational records as is your right under federal law. Utilizing FERPA can be helpful for
parents because there are more explicit deadlines and fee prohibitions in FERPA than there are in our
state open records law.

Once a parent requests to review and inspect their child’s educational records under FERPA:

1. The school cannot destroy these records;**
2. The school must allow you to review and inspect these records within 45 days;tt and

3. The school cannot charge you location or retrieval fees for these records. However, the school may
charge you a copying fee so long as it does not “effectively prevent[ ] a parent ... from exercising the
right to inspect the student’s education records."+*

For more information on FERPA, please see WILL's Parent Guide to the Family Educational Rights and
Privacy Act.

You do not need to submit an open records request for curriculum and instructional material used on
your child.

*  Wis, Stat. § 19.35(1)(am)2.a.
t+  Wis. Stat. § 19.36(2).

+  Wis. Stat. § 19.36(5).

§ Wis. Stat. § 19.36(13).

g 20 U.S.C. §1232g(a)(1)(A).
* 34 C,F.R. § 9910(e).

+1 34 C.F.R. § 99.10(b).

+1 34 C.F.R.§99.11(a-b).
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The federal law “Protection of Pupil Rights Amendment” (PPRA) gives parents the right to inspect “all
instructional materials, including teacher’s manuals, films, tapes, or other supplementary material” that will
be used in your child’s education.*

“Instructional materials” means any “instructional content that is provided to [your] student”
including “printed or representational materials, audio-visual materials, and materials in electronic or
digital formats."t

If you are looking to inspect the instructional materials that will be used on your child, you can notify your
child’s school that you would like to inspect the instructional materials as is your right under federal law.

You do not need to submit an open records request for human growth and development material.

Wisconsin statute § 118.019(3) says that any school district that provides an instructional program in
human growth and development must provide the parents with an outline of the human growth and
development curriculum used in your student'’s grade level and information on how you can inspect the
complete curriculum and instructional materials annually.

Further, the statute says that the school board must make the complete human growth and development
curriculum and instructional materials available for inspection upon your request “at any time, including
prior to their use in the classroom.'¢

If you are looking to inspect the human growth and development curriculum and instructional materials
that will be used on your child, you can notify your school that you would like to inspect the human growth
and development curriculum and instructional materials as is your right under state law.

To make it easier for parents to submit open records requests under Wisconsin law, WILL has created a
template open records request free to download.

WILL is a legal resource for parents, students, and school districts. If you believe your rights have been violated, you can contact us
at www.will-law.org/contact-a-lawyer. Depending on your situation, we may be able to help further.

* 20 U.S.C.1232h(a).
t 20 U.S.C.1232h(c)(6)(A).
£  Wis. Stat. § 118.019(3).

[ This document is part of the WILL Parental Rights Toolkit. Explore the full toolkit at: www.will-law.org/parenttoolkit ]
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