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What School Boards Need to 
Know About Title IX

October 2023

This fall, the US Department of Education (ED) plans 
to release the final federal rules that are expected to 
amend Title IX by changing the definition of “sex dis-
crimination” to include discrimination on the basis of 
“gender identity.” A separate set of rules is expected to 
pressure school districts to predicate sports participa-
tion on the basis of “gender identity.” 

These changes will be controversial and difficult to 
implement. School boards may consider adopting pol-
icies that conflict with the regulations, and if so, they 
need to be willing to litigate these issues. As school 
board members look ahead, they should be aware of 
what changes are expected, what legal claims are likely, 
what could happen if school board policies do not 
comply with the anticipated final rules, and what to do 
if they are in a state that has passed laws in conflict with 
the new ED rules.

Coming to a School near You:  
Anticipated Changes

Title IX of the Education Amendments of 1972 estab-
lishes that “no person in the United States shall, on 
the basis of sex, be excluded from participation in, be 
denied the benefits of, or be subjected to discrimination 
under any education program or activity receiving fed-
eral financial assistance.”1 In 1972, everyone understood 
“sex” to mean either male or female.2 But that interpre-
tation could soon be turned on its head.

ED has promulgated proposed regulations to imple-
ment Title IX. Certain guidelines must be followed 
when an executive agency promulgates regulations, and 
the proposed regulations arguably run afoul of those 
guidelines. Aside from concerns as to whether correct 
procedure was followed, the proposed new regulations 

Cory Brewer

Key Points 

•	 The Biden administration is expected to issue final regulations on Title IX this fall, which 
are expected to redefine “sex” to encompass “gender identity,” lower the standard for 
what constitutes harassment, and pressure schools to predicate sports participation on 
gender identity.

•	 These new regulations will face substantial legal challenges on no fewer than seven 
grounds. Although an effective date is expected to be announced in the fall, it could be 
years before the new regulations are implemented, depending on the anticipated litigation 
challenging them.

•	 In the meantime, school boards may face pressure from advocacy organizations and 
possibly the Department of Education’s Office for Civil Rights to comply with a regulation that 
is not actually in full force. Doing so will expose them to litigation risk. School boards need 
not comply with a regulation that is not actually in effect.
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subvert the original law’s meaning and infringe on 
Congress’s legislative authority. The proposed regu-
lations change the interpretation of Title IX that has 
been in place for over 50 years and jeopardize the rights, 
safety, and well-being of women and girls.

The expected changes will affect athletic and non-
athletic policies. First, the proposed regulations are 
expected to expand the definition of “discrimination 
on the basis of sex” to include discrimination on the 
basis of gender identity, sexual orientation, sex stereo-
types, and sex characteristics. These terms are not 
clearly defined; the proposed regulations offer no 
definition for “gender identity.” Second, the proposed 
athletics regulations are expected to prohibit schools 
from adopting or enforcing policies that categorically 
ban students from participating on teams that do not 
correspond with the student’s biological sex. The notice 
of proposed rulemaking (NPRM) for the nonathletic 
regulation received nearly a quarter million public com-
ments,3 and the NPRM for the athletics rule received 
over 150,000.4 

The regulations also raise a serious concern of 
chilled and compelled speech based on a lower thresh-
old for what constitutes “harassment.” The traditional 
understanding of harassment is conduct “so severe, 
pervasive, and objectively offensive that it effectively 
bars the victim’s access to an educational opportunity 
or benefit.”5 (Emphasis added.) The proposed rules 
define harassment as 

unwelcome sex-based conduct that is suffi-
ciently severe or pervasive, that, based on the 
totality of the circumstances and evaluated sub-
jectively and objectively, denies or limits a per-
son’s ability to participate in or benefit from 
the recipient’s education program or activity.6 
(Emphasis added.) 

Essentially any conduct could be alleged to “subjec-
tively . . . limit [a] benefit.” No lawyer could argue with 
a straight face that a single instance of “misgendering” 
or single use of non-preferred pronouns deprives a stu-
dent of access to a benefit. But any lawyer worth their 
salt could successfully argue that it subjectively limits 
that benefit.

The proposed rule on athletics would upend the 
long-standing rule that educational institutions may 

“operate or sponsor separate teams for members of 
each sex where selection for such teams is based upon 
competitive skill or the activity involved is a contact 
sport.”7 The proposed regulations hold that schools 
may not “categorically exclude all transgender girls 
and women from participating on any female athletic 
teams” and must thoroughly evaluate every sport for 
transgender participation, and they note that “few, if 
any, sex-related eligibility criteria applicable to students 
in elementary school” would comply.8 

The final rule was initially expected to be released in 
May, but it was delayed until October so ED could review 
the hundreds of thousands of public comments.9

The Regulations Will Be Challenged

Once final Title IX regulations are published, there will 
be a wave of litigation challenging them. Twenty state 
attorneys general, led by Tennessee, have already filed a 
lawsuit challenging the legality of a guidance document 
that informs educational institutions that the depart-
ment will enforce Title IX to include gender identity 
within the definition of discrimination “on the basis of 
sex.”10 As recently as June 14, 2023, Texas filed a lawsuit 
challenging the legality of the same guidance document.11 
There are at least seven potential claims that will likely 
be made in litigation against the proposed rule; four of 
them are listed in this section, and the remaining three 
are listed in the next section.

First, and arguably most important, the proposed  
regulations violate Title IX’s text. For instance, the 
federal law explicitly allows educational institutions 
to maintain separate living facilities in accordance 
with sex.12 Requiring schools to allow biological 
males into female spaces or on female athletic teams 
denies women equal protection and pits the regulation 
directly against the law. When a federal law and a federal 
regulation conflict, a court may find the regulation to 
be invalid or unenforceable. Courts have held that 
the public has an interest in the “correct application 
of the law.”13 

The Biden administration relies on the Supreme 
Court’s decision in Bostock v. Clayton County as author-
ity to redefine sex to mean gender identity. In that case 
on Title VII (a federal law pertaining to employment 
discrimination),  the Court found that it is discrimina-
tion “because of sex” under Title VII for an employer 



A M E R I C A N  E N T E R P R I S E  I N S T I T U T E 3

to fire an employee “simply for being homosexual or 
transgender.”14 The Biden administration’s reliance 
on Bostock to change Title IX may not hold up given 
that the Court explicitly held that its decision did not 
“sweep beyond Title VII to other federal or state laws 
that prohibit sex discrimination.”15 

Second, there are substantial procedural problems. 
ED is required to conduct the rulemaking process in 
accordance with the Administrative Procedure Act.16 
In an April 2022 letter, several attorneys general urged 
the department to abandon its efforts to change Title IX, 
in part because they believe the department has already 
made its mind up and therefore the rulemaking process 
could be found to be biased.17 Bias would support a 
conclusion that the department has engaged in arbi-
trary and capricious rulemaking.18 

Third, federalism concerns abound, perhaps nowhere 
more than in the context of athletics. At least 20 states 
have passed laws that prevent males from joining female 
athletic teams.19 The ED acknowledges that its proposal 
“may have federalism implications” or “substantial 
direct effects” on the relationship between states and 
the federal government.20 If and when the proposed 
rule is finalized, litigation between the department and 
those states is all but certain. 

Fourth, the proposed regulations may be a violation 
of separation of powers. Generally, if Congress wants 
to give an administrative agency the authority to make 
“decisions of vast economic and political significance,” 
it must say so clearly.21 This is referred to as the major 
questions doctrine. Congress does not “hide elephants 
in mouseholes,” and agencies cannot confer authority 
on themselves that Congress never granted.22 Here, 
Congress did not grant power to the ED that would 
permit it to make such a major policy decision, and 
therefore it was unlawful—or so litigants are all but 
certain to argue.

The proposed regulations could be enjoined from 
going into effect while litigation is ongoing. If that 
occurs, a federal district court would likely issue a pre-
liminary injunction, which could apply to one or sev-
eral states or be nationwide. If a nationwide injunction 
is issued, ED would have to interpret Title IX consis-
tent with the May 2020 version of the regulations while 
litigation proceeds, and ED would not be permitted to 
withhold federal funds from school districts that inter-
pret Title IX as consistent with the 2020 regulations.

Complying with the Regulation Poses a 
Litigation Risk

Beyond litigation directly challenging the anticipated 
Title IX regulations, litigation is also expected based on 
the regulations’ interpretation and enforcement. School 
districts inclined to faithfully implement the spirit of 
the regulations should be aware of at least three scenar-
ios that could expose them to litigation risk.

First, First Amendment claims are likely. Several 
organizations have already raised concerns about 
infringement of free speech.23 In Wisconsin, three 
eighth-grade boys were informed they were being inves-
tigated for sexual harassment under Title IX for “mis-
pronouning” a classmate.24 The Wisconsin Institute 
for Law & Liberty (WILL) urged the district to dismiss 
the complaints, explaining the mere use of biologically 
accurate pronouns, without anything more, cannot be 
considered sexual harassment under Title IX and that 
treating “mispronouning” of another student as punish-
able speech under Title IX is a clear First Amendment 
violation.25 Because the proposed rules infuse gender 
identity into the meaning of sex discrimination and 
include subjectivity as part of the definition of verbal 
harassment, more school districts may compel students 
to use their classmates’ preferred pronouns. 

Under existing case law, “students do not shed their 
constitutional rights to freedom of speech or expression, 
even at the school house gate.”26 The use of pronouns 
is protected speech, as courts have recognized, because 
pronouns “convey a powerful message implicating a 
sensitive topic of public concern.”27 Federal regulations 
essentially requiring districts to act as the “classroom 
thought police”28 could be a constitutional violation.

Second, the rules raise religious liberty concerns. 
If religious schools are pressured to comply with the 
new regulations in a way that violates their religious 
beliefs, those schools could claim that the regulations 
infringe their First Amendment rights. Similarly, if reli-
gious students or teachers in nonreligious institutions 
are pressured to violate their religious beliefs, those 
individuals could also claim the government is inter-
fering with their right to freely practice their religion.29 
Private religious schools that receive federal financial 
assistance are subject to Title IX requirements, but 
importantly, an educational institution controlled by a 
religious organization30 is exempt from Title IX to the 
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extent that compliance would not be consistent with 
the organization’s religious tenets.31 

Third, the new rules could substantially impair par-
ents’ rights. The proposed rules could be interpreted to 
mean that a decision by schools to not endorse a gender 
transition constitutes sex discrimination. If a parent 
does not want to immediately affirm their child transi-
tioning to another gender, construing the proposed rules 
in this manner would create a problem. It could lead to 
school personnel going along with the gender transition 
to avoid liability, resulting in the loss of parental author-
ity over that decision. 

The Supreme Court has long recognized parents’ 
fundamental right “to direct the upbringing and edu-
cation of children under their control.”32 Parents have 
the ultimate authority to decide, for their own minor 
children, whether a social transition to another gender 
would be in the child’s best interests. The proposed 
regulations could be interpreted to deprive parents of 
their input on these important decisions.

Conflicting Policies: Considerations for 
School Boards 

As school boards consider implementing changes 
related to the proposed Title IX regulations, they 
should first know that proposed regulations are not 
binding authority. Once a final rule is released, it 
will include an effective date. Presently, recipients of 
federal financial assistance to which Title IX applies 
must comply with the May 2020 version of the regula-
tions.33 School boards nonetheless may receive advice 
to update their policies to comply with these proposed 
regulations, but again, there is no legal obligation to 
do so. In fact, doing so may create additional issues for 
the district. 

Even though the proposed rules do not have the 
force of law, school boards should be aware of the pos-
sibility of Office of Civil Rights (OCR) investigations 
while anticipated litigation is pending. If OCR inves-
tigates an institution and determines it has failed to 
comply with Title IX, OCR will first attempt to secure 
willingness to negotiate a voluntary resolution agree-
ment. Similar to a consent decree, this involves a writ-
ten resolution agreement and monitoring by OCR of 
implementation of its terms. 

If the district does not agree to a voluntary resolution 
or does not comply with the terms of an agreement, then 
OCR may initiate administrative enforcement proceed-
ings to suspend, terminate, or refuse to grant or con-
tinue federal financial assistance, or it may refer to the 
Department of Justice for litigation.34 In other words, 
Title IX imposes strings on the receipt of federal funds. 
If an institution does not follow regulations, it could—
in a worst-case scenario—lose federal funding. This 
threat is almost invariably enough to compel a school 
district to agree with OCR’s terms. However, it does not 
appear OCR has ever actually issued an adverse judg-
ment related to Title IX that led to a school district los-
ing federal financial assistance.

The Supreme Court has not yet weighed in on the 
issues related to participation in athletics for students 
with a different gender identity than their biological sex. 
School boards should be mindful of the law in their area, 
any rules from their state athletic associations, and legal 
developments nationwide. There are several cases cur-
rently pending on this issue, and the law is developing.

Additionally, because several states have laws in 
effect that are expected to conflict with the proposed 
Title IX regulations, school boards should be mindful 
of their state laws when considering whether to comply 
with state laws or the anticipated federal regulations. 
Generally, when state law and federal law conflict, fed-
eral law preempts state law.35 Here, even though the 
federal law will not change, federal regulations can still 
preempt state law.36

School boards considering enforcing policies that 
could conflict with the Biden administration’s Title IX 
regulations should review that decision carefully with 
counsel and consider their willingness to litigate these 
issues. In the process of weighing this decision, they 
should understand that full compliance with the regu-
lation may also yield litigation risk. Organizations such 
as WILL continue to monitor these developments and, 
depending on the facts and circumstances, may be willing 
to defend a school district in the event of a lawsuit.
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