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ISSUES PRESENTED FOR REVIEW 

Issue 1: Was the statement made by Professor John McAdams in a 

November 9, 2014 post on his Marquette Warrior blog protected under the 

doctrines of academic freedom and freedom of expression. 

Circuit Court’s Decision: The Circuit Court decided that it was not, 

and that Marquette’s decision to terminate McAdams did not violate his 

right to academic freedom or his right to free expression even though both 

of those rights were guaranteed to him under his contract with Marquette.  

Issue 2: Did the Circuit Court improperly deny Professor McAdams 

a trial on the merits by deferring to the findings of fact and conclusions of 

law made by Marquette’s internal Faculty Hearing Committee.   

Circuit Court’s Decision: The Circuit Court decided that it should 

defer to the Marquette Committee’s findings of fact and conclusions of law, 

and thus that McAdams was not entitled to a trial on the merits.  

INTRODUCTION 

Marquette University’s contract with tenured members of its faculty 

promises them that they will not be disciplined for exercising “legitimate 

personal or academic freedoms of thought, doctrine, discourse, association, 
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advocacy, or action.”  Faculty Statute § 306.03.  (R. 57:7; P. App. 136.)  

That contract further promises them that the prospect of dismissal from the 

faculty will never be used to “restrain . . . rights guaranteed them by the 

United States Constitution.”  Faculty Statute § 307.07(2).  (R. 57:8; P. App. 

137.)  These ironclad commitments are designed to protect the academic 

freedom of Marquette’s faculty.  Academic freedom is of central 

importance to our civil society.   

Nevertheless, Marquette has effectively fired Professor McAdams 

for writing a blog post on a matter of public and institutional interest – 

whether a Marquette Instructor should shut off discussion because a student 

wishes to express his opinion about a controversial issue.  In this case, a 

student intended to express his opposition to same sex marriage.  According 

to the Instructor, his opinion would not be tolerated, echoing the 

increasingly common view that some opinions are offensive and off limits.
1
  

Although civil in tone and content, McAdams’ blog post was critical of the 

                                                 
1
 For example, a recent extensive Cato Institute survey found that, among other things, 

53% of Americans believe that colleges have an obligation to protect students from 

offensive ideas, and majorities of liberals, African Americans, Latinos, and women 

believe colleges should prohibit offensive or biased speech on campus.  Even among 

people with college experience, most would favor banning speakers from campus based 

on what they were advocating.  See Emily Ekins, The State of Free Speech and Tolerance 

in America, October 31, 2017, available at https://www.cato.org/survey-reports/state-

free-speech-tolerance-america. 
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Instructor’s decision.  He expressed the traditional view that both academic 

freedom and free speech protect the expression of even those views with 

which we disagree and do not like. 

The importance of the doctrine of academic freedom to the country 

as a whole (and not just to college professors) was recognized fifty years 

ago by the United States Supreme Court:  

Our Nation is deeply committed to safeguarding academic 

freedom, which is of transcendent value to all of us and not 

merely to the teachers concerned.   

Keyishian v. Bd. of Regents of Univ. of State of N.Y., 385 U.S. 589, 603 

(1967) (citations omitted).   

Wisconsin is deeply committed to safeguarding academic freedom 

as well.  As recently as 2015, President Ray Cross of the University of 

Wisconsin System spoke to the Board of Regents on the history and central 

importance of academic freedom and freedom of expression in Wisconsin.  

He reminded them that as long ago as 1894, their predecessors had 

vigorously defended Professor Richard Ely’s academic freedom to advocate 

an unpopular cause – socialism – by adopting the now famous “sifting and 

winnowing” report: “Whatever may be the limitations which trammel 

inquiry elsewhere we believe the great state University of Wisconsin should 
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ever encourage the continual and fearless sifting and winnowing by which 

alone the truth can be found.”  Thus, the Regents have carved academic 

freedom and freedom of expression forever into the foundational bedrock 

of the State.  Free expression is, as Professor Ely himself later said, 

Wisconsin’s Magna Carta.
2
 

The Circuit Court decided that Professor McAdams’ blog post was 

not protected by his rights to academic freedom and freedom of expression, 

rights guaranteed in his contract with Marquette.  It did so without 

discussion or analysis of the law of academic freedom in Wisconsin.  

Rather, the Circuit Court deferred to the judgment of the University about 

whether what McAdams said was protected by the doctrine of academic 

freedom.  In other words, it concluded that one party to the contract – the 

University – gets to decide what that contract means and whether, when, 

and how it will honor the terms of the contract.   

This is problematic for two reasons.  First, it is the duty of the court 

to enforce the contract and thus to decide what academic freedom and 

freedom of expression mean.  Second, academic freedom and freedom of 

speech are, by their very nature, protection against the suppression or 

                                                 
2
 See Ray Cross, Remarks to the Board of Regents Regarding Academic Freedom of 

Expression, Dec. 11, 2015, available at https://www.wisconsin.edu/news/ 

download/Freedom-of-Expression-Remarks-to-the-Board-12112015.pdf. 
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punishment of speech by a governing authority or the majority of one’s 

“peers.”  They cannot be taken away by a post hoc and ad hoc assessment 

of what should or should not have been said.  These problems present 

questions of great importance not only to Professor McAdams, but to 

university faculty across the State and to the Wisconsin community as a 

whole.   

BRIEF STATEMENT ON CRITERIA FOR BYPASS 

This Court should take this case on bypass for three reasons.  First, 

the meaning of “academic freedom” in Wisconsin is of statewide 

importance yet is essentially a question of first impression.  Second, the 

Circuit Court’s decision in favor of the University will have, and may 

already have had, a chilling effect on free expression by the faculty of other 

universities around the state, including professors at the University of 

Wisconsin.  Finally, the Circuit Court’s decision to defer to the University 

raises a question of first impression in Wisconsin.  Although there are no 

cases anywhere deferring to a university or faculty on what academic 

freedom means or whether particular speech is protected by it (doing so 

would be inconsistent with the very concept of free expression), there is a 

division of authority on deference to universities with respect to the 
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administration of employment contracts.  While the great weight of 

authority is against such deference, the Circuit Court chose to follow a 

decision of an intermediate appeals court in Ohio to the contrary.  

Resolving that conflict raises important questions of university governance 

and the ability of faculty to rely on the promises made in their employment 

contracts.  The Circuit Court’s decision also raises a constitutional question 

of when the judiciary may defer to other entities, a question that this court 

has already indicated it will consider in the context of deference to state 

administrative agencies.   

According to this Court’s Internal Operating Procedures at Section 

III.B.2: 

A party may request the court to take jurisdiction of an appeal 

or other proceeding pending in the Court of Appeals by filing 

a petition to bypass pursuant to Wis. Stat. § (Rule) 809.60.  A 

matter appropriate for bypass is usually one which meets one 

or more of the criteria for review, Wis. Stat. § (Rule) 

809.62(1), and one the court concludes it will ultimately 

choose to consider regardless of how the Court of Appeals 

might decide the issues 

This case satisfies that test.  

This case meets the criteria for review in Wis. Stat. § (Rule) 

809.62(1r)(c).  A decision by this Court will develop the law of Wisconsin 

on the issues presented.  There is virtually no published case law in 
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Wisconsin interpreting academic freedom or the First Amendment as 

applied to speech by college professors.  Nor is there any published 

authority in Wisconsin regarding the deference issue presented by this 

appeal.  Because of the lack of existing case law on these issues in 

Wisconsin, this case falls squarely within the criteria for review under § 

(Rule) 809.62(1r). 

And because it is a law-developing court, this Court should consider 

the case regardless of how the Court of Appeals might rule.  There is little 

by way of precedent for the Court of Appeals to apply, and this Court must 

itself develop and explain the law of academic freedom in Wisconsin.  

Even though it is a private school, Marquette’s contractual 

guarantees of academic freedom and free expression give this case a 

broader impact.  A decision in this case defining the scope of those 

doctrines in the academic context will apply not only to Marquette but to 

the University of Wisconsin System, which has committed itself to the 

principles of academic freedom and freedom of expression for all members 

of the university community.
3
  It will also apply to other private colleges 

                                                 
3
 See University of Wisconsin System, Regent Policy Document 4-21, available at 

https://www.wisconsin.edu/regents/policies/commitment-to-academic-freedom-and-

freedom-of-expression (last visited Nov. 1, 2017). 

https://www.wisconsin.edu/regents/policies/commitment-to-academic-freedom-and-freedom-of-expression
https://www.wisconsin.edu/regents/policies/commitment-to-academic-freedom-and-freedom-of-expression
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and universities in the State that grant their faculty the same protections by 

contract or otherwise.  

This Court is often asked to define terms that are commonly used in 

statutes and contracts, e.g., “moral turpitude,” “for cause,” “negligence,” 

and “gross neglect.”  It is charged with developing law and this case calls 

directly for law development.  Whether the Court of Appeals would agree 

with McAdams or Marquette, this Court has the primary and final 

responsibility to determine Wisconsin law on issues of this importance.   

STATEMENT OF THE CASE 

Procedural History 

Professor McAdams wrote his blog post on November 9, 2014.  (R. 

66:4-7; P. App. 142-45.)  He was suspended and banished from campus on 

December 16, 2014.  (R. 1:24.)  On January 30, 2015, he was informed that 

Marquette intended to revoke his tenure and terminate him.  (R. 58:27-43.)  

Marquette’s Faculty Statutes required review of that decision by 

Marquette’s Faculty Hearing Committee (“FHC”).  The FHC held its 

hearing on September 21-24, 2015.  (R. 3:14.)  It issued a written decision 

on January 18, 2016, recommending that McAdams suffer a one or two 

semester suspension.  (R. 3:2.)  That decision was not binding on 
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Marquette’s President, Michael Lovell.  His decision, conveyed by letter 

dated March 24, 2016, was that McAdams be suspended without pay for 

two semesters.  President Lovell added a new condition to the FHC’s 

recommendation – that McAdams would not be reinstated unless by April 4 

of that year he issued a written statement acknowledging that he had been 

irresponsible and apologizing to Marquette and Instructor Abbate.  (R. 4.)  

McAdams informed Marquette on April 4, 2016, that he did not believe he 

had done anything wrong and that he would not apologize.  (R. 66:20-24.)  

He has never been reinstated.  (R. 89:10.) 

McAdams filed this action on May 2, 2016.  (R. 1.)  The parties filed 

cross-motions for summary judgment.  (R. 35, 52.)  The Circuit Court 

issued its Decision and Order denying McAdams’ motion, granting 

Marquette’s motion, and dismissing McAdams’ complaint on May 4, 2017 

(R. 134; P. App. 101-133), and entered a final judgment on June 9, 2017 

(R. 136; P. App. 134).  McAdams timely filed his notice of appeal on June 

23, 2017.  (R. 137.)  Professor McAdams filed his opening brief in the 

Court of Appeals on September 11, 2017.  Marquette filed its response brief 

on October 20, 2017.  Professor McAdams’ Reply Brief will be filed on 

November 6, 2017. 



10 

 

Factual Background 

Professor McAdams joined the Marquette faculty in 1977.  (R. 66:1.)  

He was granted tenure in 1984.  (Id.)  It is undisputed that McAdams has 

been a productive member of the faculty with many scholarly publications 

to his credit and a good record of classroom performance over his long 

career.  (R. 66:1, 14-17.)  As a tenured member of the faculty, McAdams 

has a contract with Marquette.  (R. 66:2, 18-19.)  By its express terms, the 

contract incorporates and is subject to the provisions of Marquette’s Faculty 

Statutes (“Faculty Statutes”).  (Id.) 

According to the Faculty Statutes, McAdams can be suspended or 

fired for “discretionary cause.”  §§ 306.02, 306.03.  (R. 57:7-8.)  Marquette 

has invoked that standard.  But § 306.03 provides that “[i]n no case, 

however, shall discretionary cause be interpreted so as to impair the 

full and free enjoyment of legitimate personal or academic freedom of 

thought, doctrine, discourse, association, advocacy or action.”  (R. 57:7; 

P. App. 136 (emphasis added).) 

Section 307.07 of the Statutes further provides that “dismissal will 

not be used to restrain faculty members in their exercise of academic 

freedom or other rights guaranteed by the United States Constitution.”  
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(R. 57:8; P. App. 137 (emphasis added).)  Marquette cannot suspend or fire 

McAdams for conduct that is protected by these provisions of his contract.  

Thus, if McAdams’ conduct falls within the protection of academic 

freedom or the First Amendment, he cannot be fired or otherwise 

disciplined. 

McAdams is an outspoken defender of conservative values.  (R. 

66:2.)  He publishes a blog called the Marquette Warrior.  (Id.)  He has 

been strongly critical of views described by him and others as “political 

correctness” and is a frequent critic of Marquette’s administration, 

including the President, Provost, Deans and Department Chairs.  (Id.)  He is 

not a popular figure on campus among those who disagree with him.  (Id.)  

For example, the Chair of Marquette’s Philosophy Department referred to 

him in writing as Marquette’s “resident right wing lunatic.”  (R. 57:12.) 

During the Fall Semester of 2014, Cheryl Abbate – a graduate 

student – was the Instructor for Theory of Ethics, a philosophy course for 

Marquette undergraduates.  (R. 57:15.)  She was solely responsible for 

delivering the course and grading the students.  (Id.) 

On the morning of October 28, 2014, Ms. Abbate was discussing the 

philosophy of John Rawls in class.  (R. 57:15-16.)  The discussion included 
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various issues and how they might be resolved under Rawls’ theory of 

justice.  The issue of same sex marriage came up, but there was no 

discussion allowed because Ms. Abbate said that there could obviously be 

no genuine disagreement about that issue.  (Id.) 

After class, one of her students, referred to in briefing as “JD,”
4
 

approached Ms. Abbate.  JD recorded their after-class discussion.  (R. 

57:19-21.)  He told Ms. Abbate that he opposed same sex marriage and 

thought that it had been wrong for her to cut the class discussion short.  (R. 

57:19.)  Ms. Abbate told him that “there are some opinions that are not 

appropriate that are harmful, such as racist opinions, sexist opinions, and 

quite honestly, do you know whether anyone in the class is homosexual? . . 

.  And don’t you think that that would be offensive to them if you were to 

raise your hand and challenge this?”  (R. 57:20.)  Ms. Abbate then told JD, 

“[Y]ou don’t have a right in this class . . . to make homophobic comments.”  

(Id.)  She said, “You can have whatever opinions you want but I can tell 

you right now, in this class homophobic comments . . . will not be 

tolerated.”  (R. 57:21.) 

                                                 
4
 Throughout these proceedings the student has requested anonymity and his identity is 

protected by the Federal Education and Rights Privacy Act.  
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JD attempted to complain about Ms. Abbate’s conduct to the 

appropriate academic authorities.  He was rebuffed, and told to mend his 

ways.  (R. 57:29-30.)  The Chair of Marquette’s philosophy department 

went so far as to describe him to others as an “insulin [sic] little twerp.”  (R. 

57:29.)  JD eventually met with McAdams, and gave him the recording of 

the Abbate conversation.  He agreed that McAdams could blog about it.  

(R. 66:2.) 

On the morning of November 9, 2014, McAdams sent an email to 

Ms. Abbate stating that he was working on a story about her confrontation 

with JD and asking for her version of the events.  (R. 55:11.)  Within thirty 

minutes of receiving the email she forwarded it to three Marquette faculty 

members indicating she did not intend to respond.  (R. 55:11.)  That same 

day, without talking to McAdams and without waiting to see what he would 

write, Ms. Abbate told her mentor Dr. Suzanne Foster that “I really don’t 

care what some uncritical, creepy homophobic person with bad 

argumentation skills has to say about me.”  (R. 55:14.)  She told an 

acquaintance that “I don’t want to waste my energy worrying about some 

uncritical, hateful homophobic group.”  (R. 56:9.) 
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Ms. Abbate apparently believed that “there is a whole group at 

Marquette who are extreme white [sic] wing, hateful people and McAdams 

is the ring leader.”  (Id.)  She called McAdams “a flaming bigot, sexist and 

homophobic idiot.”  (R. 55:17.)  She accused McAdams of using the 

concept of free speech to “insert his ugly face into my class business to try 

to scare me into silence.”  (Id.)  And she considered McAdams’ polite 

request for comment “harassment.”  (R. 55:16.) 

All of these comments were made before McAdams published his 

blog post – before anyone knew what he would say.  On the evening of 

November 9, he published the blog post.  (R. 66:4-7; P. App. 142-145.)  It 

does not take a position on same-sex marriage, but argues that the topic is 

appropriate for debate, and that differences of opinion should be discussed 

and not censored.  The blog post named and criticized Ms. Abbate and 

criticized Marquette for its lack of response to JD’s complaints about her 

conduct.  It contained no intemperate language and no ad hominem attack 

of any kind.  It contained a link to Ms. Abbate’s publicly available website. 

Ms. Abbate and her allies on the Marquette faculty saw the blog post 

as a vehicle to go after McAdams.  The next day, Ms. Abbate drafted a 

formal letter of complaint.  She asked that McAdams be disciplined for his 
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speech.  (R. 57:34-35.)  She sent a draft of her complaint to a confidant by 

email.  (R. 56:7.)  In her email, she described JD as one of her “right wing 

students.”  (Id.)  She said McAdams “hates homosexuals or anyone who 

supports gay rights” and that she “cannot believe that this bigoted moron 

has a job at Marquette.”  (Id.) 

Eventually, Ms. Abbate threatened the University with a lawsuit.  

She wrote a letter to Marquette President Michael Lovell demanding that 

Marquette fire McAdams, punish JD, and pay her damages of various 

kinds.  She said that if Marquette did not comply with her demands she 

would have “recourse to a lawsuit.”  (R. 58:3-5.)
5
  

On November 17, a website called the College Fix posted a story on 

the incident based upon an interview with JD.  See Matt Lamb, Student 

Told He Can’t Openly Disagree with Gay Marriage in Class at Jesuit 

college, THE COLLEGE FIX (Nov. 17, 2014), 

http://www.thecollegefix.com/post/20138/. 

Next, the editor of a philosophy website called the Daily Nous saw 

the College Fix story and wrote Ms. Abbate about it, suggesting that he 

                                                 
5
 Within a few days, and in light of the controversy that arose over the blog post, Ms. 

Abbate was offered an opportunity to leave Marquette for the more prestigious 

philosophy department at the University of Colorado, even though her earlier application 

had been rejected.  She accepted the offer.  (R. 55:24.) 
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would be supportive of her position and asking her to comment.  She did, 

sending him a lengthy memo setting out her side of the story.  (R. 58:10-

15.)  The Daily Nous published its story on November 18, claiming that 

Ms. Abbate was the victim of a “smear campaign.”  See Justin Weinberg, 

Philosophy Grad Student Target of Political Smear Campaign, DAILY 

NOUS (Nov. 18, 2014), http://dailynous.com/2014/11/18/philosophy-grad-

student-target-of-political-smear-campaign/. 

On November 20, Inside Higher Ed published an article on the 

incident.  See Colleen Flaherty, Ethics Lesson, INSIDE HIGHER ED (Nov. 20, 

2014), https://www.insidehighered.com/news/2014/11/20/marquette-u-

grad-student-shes-being-targeted-after-ending-class-discussion-gay.  As 

with the Daily Nous, Ms. Abbate gave the reporter her version of events.  

(Id.)  Fox News published an article on the incident on November 22.  See 

Todd Starnes, Teacher to Student: If You Don’t Support Gay Marriage, 

Drop My Class, FOX NEWS (Nov. 22, 2014), 

http://www.foxnews.com/opinion/2014/11/22/teacher-to-student-if-dont-

support-gay-marriage-drop-my-class.html.  Their story was, like the 

College Fix story, based primarily on an interview with JD. 

http://dailynous.com/author/justindn/
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After the story made national press, Ms. Abbate began to receive 

numerous emails, some in support of her conduct, some critical, and some 

distasteful.  (R. 54:3-5.)  According to Marquette, the “hate mail” that 

Abbate received and the harm that she says she suffered as a result – harm 

that Marquette says McAdams should somehow have foreseen and 

somehow avoided – are the central feature of this case.  But there is no 

evidence that McAdams had anything to do with any of them.  They were 

the result of the publicity generated by the College Fix, the Daily Nous, Fox 

News, and others.  (R. 66:3.)  McAdams thought Abbate’s censorship was 

an important issue that should be discussed in public, as it was.  Ms. Abbate 

– based on her cooperation with friendly media – apparently agreed and had 

as much, if not more, to do with the attendant publicity than McAdams did. 

Although the record is clear that he had nothing to do with them, 

Marquette took action against McAdams because of the distasteful emails 

Ms. Abbate received.  On December 16, 2014, Marquette suspended 

McAdams from his teaching duties and banished him from campus.  (R. 

1:24.)  Marquette declared, with absolutely no basis in fact, that McAdams’ 

presence on the Marquette campus would pose a threat to public safety.  

Marquette spokesman Brian Dorrington issued a statement condemning 
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McAdams: The University “will not stand for faculty members subjecting 

students to any form of abuse, putting them in harm’s way.  We take any 

situation where a student’s safety is compromised extremely seriously.”  

See Karen Herzog, Marquette University Professor John McAdams 

Remains Banned From Campus, MILWAUKEE JOURNAL-SENTINEL, (Jan. 

13, 2015), available at 

http://archive.jsonline.com/news/education/marquette-university-professor-

john-mcadams-remains-banned-from-campus-b99425150z1-

288427731.html. 

On January 30, 2015, Marquette formally notified McAdams that it 

intended to revoke his tenure and terminate his employment.  (R. 58:27-43.)  

On February 6, 2015, McAdams protested his suspension and termination 

as allowed by the Faculty Statutes.  (R. 53:21-22.)  In such a case, the 

Statutes provide for a hearing on the issue of discretionary cause before the 

FHC.  The FHC hearing took place in September 2015.  (R. 55:1.) 

McAdams objected on procedural grounds to the way the hearing 

was conducted.  (R. 55:2, 10; R. 53:21-22.)  The FHC rejected McAdams’ 

objections and issued a report, concluding that the charges against 

McAdams were insufficient to support revocation of his tenure and 
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termination, recommending instead that he serve a one- or two-semester 

suspension without pay.  (R. 3:110.) 

On March 24, 2016, the President of the University, Michael Lovell, 

advised McAdams that he was to be suspended without pay for two 

semesters, consistent with the FHC recommendation.  (R. 66:3.)  He went 

beyond their recommendation, however, by demanding that as a condition 

of his reinstatement to the faculty, McAdams provide him and Abbate with 

a written statement expressing “deep regret” and admitting that his blog 

post was “reckless and incompatible with the mission and values of 

Marquette University.”  (Id.)  By letter dated April 4, 2016, McAdams 

advised Lovell that he would not say what he did not believe to be true, and 

that Lovell was exceeding his authority by demanding that he do so.  (R. 

66:20-24.)  As a result, McAdams has not been reinstated to the faculty and 

has effectively been fired.  He has no job and receives no pay. 

ARGUMENT 

I. THIS COURT SHOULD TAKE THIS CASE TO DEVELOP THE 

LAW OF ACADEMIC FREEDOM IN WISCONSIN 

 

Marquette’s commitments to McAdams are strong and 

unconditional.  The University may discipline him for discretionary cause, 

but “[i]n no case, however, shall discretionary cause be interpreted so as to 
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impair the full and free enjoyment of legitimate personal or academic 

freedoms of thought, doctrine, discourse, association, advocacy, or action.”  

Faculty Statutes § 306.03.  (R. 57:7; P. App. 136 (emphasis added).)  This 

protection is strengthened and extended by § 307.07(2), providing that 

“[d]ismissal will not be used to restrain faculty members in their exercise of 

academic freedom or other rights guaranteed them by the United States 

Constitution.”  (R. 57:8; P. App. 137.)  Thus, the language in § 306.03 

when coupled with § 307.07(2) means that discretionary cause can never 

include any advocacy or discourse protected by academic freedom or the 

First Amendment. 

As a private university, Marquette did not have to make these 

commitments.  Although it would have paid a price for doing so, it could 

have reserved the right to control faculty speech.  But having promised to 

honor this notion of academic freedom and to abide by the strictures of the 

First Amendment, it must live up to its commitment.  And for that to 

happen, this Court needs to interpret those commitments.  The legal 

question then is whether the November 9, 2014 blog post was an exercise 

of McAdams’ academic freedom or his right to free expression under the 

constitution.  These are questions of law.  McAdams believes that, in the 
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American tradition, these are not vague and ambiguous concepts.  Courts 

know something about free speech.  But with one minor exception, there 

are no Wisconsin cases involving the termination of a tenured university 

professor who claimed that his conduct was protected by academic freedom 

or freedom of speech. 

The single exception is State ex rel. Ball v McPhee, 6 Wis 2d. 190, 

94 N.W.2d 711 (1959) (overruled on other grounds by Stacy v. Ashland 

County, 39 Wis. 2d 595, 159 N.W.2d 630 (1968)).  In that case, one of the 

charges offered by the Board of Regents to show that a professor could be 

terminated for violating his duty of “efficiency and good behavior” was that 

he had criticized the university’s practice of awarding graduate students 

course credit for taking undergraduate courses.  This Court pointed out that 

Professor Ball surely had the academic freedom to criticize school 

programs with which he disagreed, and that such criticism was protected by 

the doctrine of academic freedom and could not qualify as inefficiency or 

bad behavior as a matter of Wisconsin law.  Id. at 204. 

But the issue of what speech is protected by the doctrine of academic 

freedom in Wisconsin was not squarely before the Court, as the case was 

remanded for further proceedings on other grounds.  Id. at 203.  Until now, 
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this Court has never had an opportunity to consider the extent of academic 

freedom as a matter of Wisconsin law. 

It can do so in this case, and it should.  This Court – not the Court of 

Appeals – is the law-developing court for the State.  Blum v. 1st Auto & 

Cas. Ins. Co., 2010 WI 78, ¶49, 326 Wis. 2d 729, 786 N.W.2d 78; 

Spankowski v. Spankowski, 172 Wis. 2d 285, 292, 493 N.W.2d 737 (Ct. 

App. 1992).  Although Marquette is a private institution, it entered into a 

Wisconsin contract that protects “academic freedom,” and the question 

before the Court would be the proper application of the doctrine of 

academic freedom to the statements of a university professor under 

Wisconsin law.  This Court’s decision on that question would apply not 

only to Marquette, but to other colleges and universities around the State, 

including the institutions within the University of Wisconsin System.  The 

Court is surely aware that this is an issue of great importance, as all of these 

institutions are under pressure to enact or implement speech codes or 

otherwise restrict speech in various ways.  All of them would benefit from a 

clear expression by this Court as to the protection afforded university 

professors by the doctrines of academic freedom and freedom of 

expression. 
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More than 100 years after the UW Board of Regents stood up for the 

broadest possible protection for academic freedom in the case of Professor 

Ely, academic freedom remains under threat.  There are many, both inside 

the academy and outside it, who believe that it is not only acceptable but 

necessary to prevent the expression of opinions that are offensive to some 

protected group.
6
  Many of our universities have seen efforts by students 

and faculty to silence unpopular or politically incorrect speakers who intend 

to do nothing more than engage in civil discourse on matters of public 

concern.  Universities are under pressure to create “safe spaces” by 

preventing faculty or outside speakers from simply stating their ideas – if 

some students might find their ideas to be frightening or hurtful. 

This problem was discussed by UW Chancellor Rebecca Blank in 

January of this year when confronting yet another challenge to academic 

freedom in Wisconsin.  Chancellor Rebecca Blank, On Academic Freedom 

and Free Speech (Jan. 8, 2017), https://chancellor.wisc.edu/blog/on-

academic-freedom-and-free-speech/.  Chancellor Blank reminded the public 

that a university’s “greatest value to society is that they are places where 

any idea is thinkable and debatable . . . even ideas that shock and insult.” 

                                                 
6
 See Ekins, supra. 
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This Court should make it clear that Wisconsin law protects 

academic freedom and that the protection it affords is both broad and 

robust.  That is what this case is about.  Professor McAdams did nothing 

more than criticize another Marquette Instructor for telling her student that 

she would not permit him to express an opinion – opposition to same sex 

marriage – that she said would shock or insult others.  Professor McAdams 

simply came to her student’s defense.  His blog post says that in his view 

the University should be a place where even unpopular ideas can be freely 

discussed, and that it was wrong for the Instructor to forbid such a 

discussion. 

The majority of Marquette faculty may disagree with McAdams on 

this point.  The Administration fired him for making it.  But the rights of 

free expression and academic freedom cannot be limited by the will of the 

majority or the sensibilities of one’s “peers.”  Freedom of expression and 

academic freedom are never needed to protect speech that is popular.  It 

should hardly be surprising that, as in this case, virtually every case in 

which a university attempts to limit academic freedom and free expression 

involves speech that many people – usually a majority – find objectionable. 



25 

 

Professor McAdams contends that his suspension and termination 

were wrong and that his conduct was protected under the doctrines of 

academic freedom and freedom of expression.  The Circuit Court (lacking 

guidance on the subject from this Court) disagreed and held that under 

Wisconsin law neither Professor McAdams’ right to academic freedom nor 

his right to free expression were enough to protect him from Marquette’s 

decision to suspend and fire him. 

McAdams provided the Circuit Court with numerous non-Wisconsin 

authorities in support of his position, without effect.  For example, in 

Salaita v. Kennedy, 118 F. Supp. 3d 1068 (N.D. Ill. 2015), a court held that 

anti-Semitic Twitter statements made by Professor Salaita – statements so 

harsh and profanity-laden the court was reluctant to quote them – were 

protected.  Rescinding his job offer based on his tweets was in violation of 

his right to academic freedom.  Id. at 1083-84. 

In Starsky v. Williams, 353 F. Supp. 900 (D. Ariz. 1972), a tenured 

professor was fired for participating in a protest and making vile remarks to 

bystanders.  In finding that the university violated his academic freedom, 

the court stated: 

This Court finds that the Board, in discharging Professor 

Starsky on the basis of narrow professional standards of 
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accuracy, respect, and restraint applied to public statements 

made as a citizen, has violated its own A.A.U.P. standards not 

to discipline a teacher when he “speaks or writes as a citizen,” 

and has violated Professor Starsky's rights to freedom of 

speech by applying constitutionally impermissible standards 

to speech made as a citizen. 

 

Id. at 922; see also Blum v. Jacobsen, 523 F.2d 929, 934 (9
th

 Cir. 1975) 

(academic freedom protected professor who made vulgar comments in an 

attempt to block a motorcade and incite fellow protestors to storm campus 

stadium during a Vietnam protest.). 

McAdams argued, also without effect, that his position is supported 

by the American Association of University Professors (“AAUP”), a 

professional organization heavily involved in defending academic freedom 

around the country.  In its 1940 Statement, the AAUP defined academic 

freedom as including the freedom to “speak or write as citizens . . . free 

from institutional censorship or discipline.”
7
  This includes the freedom to 

speak outside of the classroom, something that the AAUP refers to as 

“extramural utterances.” 

the right of faculty members to speak as citizens – that is, “to 

address the larger community with regard to any matter of 

social, political, economic or other interest without 

institutional discipline or restraint”. . . . Freedom of 

                                                 
7
 See AAUP, 1940 Statement of Principles on Academic Freedom and Tenure, available 

at https://www.aaup.org/report/1940-statement-principles-academic-freedom-and-tenure. 
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extramural utterance is a constitutive part of the 

American conception of academic freedom. 

 

AAUP, Statement on Civility, available at 

https://www.aaup.org/issues/civility (emphasis added).  According to the 

AAUP, the intended effect of protecting extramural utterances “is to 

remove from consideration any supposed rhetorical transgressions that 

would not be found to exceed the protections of the First Amendment.”  

AAUP Report, Ensuring Academic Freedom in Politically Controversial 

Academic Personnel Decisions 102 (2011) (“2011 Report”).
8
  According to 

the AAUP then, if an extramural statement is otherwise protected by the 

First Amendment, it cannot be grounds for discipline. 

The Circuit Court decided that it would defer to Marquette’s 

contradictory and obviously self-interested interpretation of the AAUP 

statements: that extramural speech by a university professor is protected by 

academic freedom only until the university – or at least a committee of 

faculty members and the administration – says that it is not. 

The Circuit Court upheld Marquette’s view that academic freedom is 

riddled with exceptions and limitations.  It says that speech by a professor 

                                                 
8
Available at https://www.aaup.org/NR/rdonlyres/895B2C30-29F6-4A88-80B9-

FCC4D23CF28B/0/PoliticallyControversialDecisionsreport.pdf. 

https://www.aaup.org/NR/rdonlyres/895B2C30-29F6-4A88-80B9-FCC4D23CF28B/0/PoliticallyControversialDecisionsreport.pdf
https://www.aaup.org/NR/rdonlyres/895B2C30-29F6-4A88-80B9-FCC4D23CF28B/0/PoliticallyControversialDecisionsreport.pdf
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is limited by the professor’s “responsibilities” and “special obligations,” 

which are, in turn, to be pronounced after the fact by the university.  The 

Court relied on the FHC’s conclusions of law, which adopted an 

indeterminate and elastic “balancing” test that could be used to condemn 

anything.  (R. 3:118-120.)  That test – endorsed by the Circuit Court (R. 

134:24-25; P. App. 124-25) – offers no safe harbor for speech.  It imposes a 

duty to avoid “harm” even if that “harm” is caused by the way others react 

to otherwise unobjectionable speech. 

And “harm” is not limited to those things that have historically been 

thought to limit freedom of expression – e.g. fighting words or defamation 

– but may include the fact that a person who is criticized will not like it and 

that others may react badly.  The FHC made clear that it thought the 

“harm” need not even be “likely” to occur.  (R.3:89-90.)  There is no way 

that a member of Marquette’s faculty could apply the “test” endorsed by the 

Court and understand what is protected by academic freedom and what is 

not.  It depends, in the end, on what the faculty decides is worthy of 

protection. 

This kind of an elastic and after-the-fact test for academic freedom 

cannot support the “continual and fearless sifting and winnowing by which 
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alone the truth can be found” – the standard that should be maintained in 

Wisconsin.  A “test” that promises protection for unpopular speech and 

then allows the administration or other faculty members to decide the 

measure of that protection after the fact is no protection at all. 

This Court should take this case to make clear that, notwithstanding 

what others may do, Wisconsin extends robust protection for academic 

freedom.  There should be no exception to academic freedom allowing a 

university to discipline a professor for speech that violates some subjective 

or unarticulated standard of “responsibility,” as Marquette seeks to do in 

this case.  To the contrary, as the AAUP has said, “[a]ny rule which bases 

dismissal upon the mere fact of exercise of constitutional rights violates the 

principles of both academic freedom and academic tenure.”  Academic 

Freedom and Tenure in the Quest for National Security, AAUP BULLETIN 

Vol. 42, No. 1 (1956), at 57-58.
9
 
10

  

                                                 
9
 Available at https://www.aaup.org/sites/default/files/files/Quest%20for% 

20National%20Security.pdf. 
10

 Professors should be free as well to criticize the institutions that employ them.  Peter 

Wood, the president of the National Association of Scholars (“NAS”), an association of 

university professors, submitted an expert report and testified in this matter.  Under the 

NAS standards, academic freedom: 

refers to the right of scholars to research, teach, publish, and otherwise 

express their views on matters within their disciplines or pertaining to 

broader issues on which they have a claim to scholarly understanding. 

These broader issues have always included the governance of 

https://www.aaup.org/sites/default/files/files/Quest%20for%25
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Wisconsin law regarding the doctrine of academic freedom is 

completely undeveloped.  The boundaries of academic freedom are likely to 

be repeatedly tested in the future given the current atmosphere on college 

campuses seeking to suppress dissent, avoid unpopular opinions, and 

impose political correctness.  This Court should take this case in order to 

develop and explain Wisconsin law on this important and timely matter.   

II. THIS COURT SHOULD ALSO TAKE THIS CASE TO DEVELOP 

WISCONSIN LAW ON THE RELATIONSHIP BETWEEN 

ACADEMIC FREEDOM AND THE PROTECTION OF FREE 

SPEECH UNDER THE FIRST AMENDMENT 

 

The doctrine of academic freedom is closely related to and 

intertwined with the right of freedom of expression under the First 

Amendment.  While the First Amendment does not generally protect 

against reprisal from a private employer, Marquette contractually bound 

itself to constitutional protections.  It promised McAdams that “[d]ismissal 

will not be used to restrain faculty members in their exercise of academic 

freedom or other rights guaranteed them by the United States 

                                                                                                                                     
colleges and universities and debates over the norms and standards 

of instruction.  

(R. 53:1 (emphasis added).)  Because the blog post dealt with Marquette’s norms 

and standards of instruction, it fell directly within the protection of academic 

freedom enunciated by the NAS.  (Id. at 7.) 
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Constitution.”  Faculty Statutes § 307.07(2).  (R. 57:8; P. App. 137 

(emphasis added).)  Thus, this case involves both academic freedom and 

the right of free speech under the First Amendment. 

It may be that those rights are coextensive under the circumstances 

of this case.  That is Professor McAdams’ position and that is the way that 

the AAUP sees it.  When dealing with so-called extramural utterances 

(statements by professor outside of the classroom and outside their 

academic writings) the AAUP has said that the effect of protecting 

extramural utterances “is to remove from consideration any supposed 

rhetorical transgressions that would not be found to exceed the protections 

of the First Amendment.”  According to the AAUP then, if an extramural 

statement is otherwise protected by the First Amendment, it cannot be 

grounds for discipline.  2011 Report at 102. 

The extent to which the constitutional protection of free speech 

overlaps the protection of academic freedom is an open question in 

Wisconsin.  And it is a question that must be resolved by this Court.  The 

Circuit Court concluded as a matter of law that McAdams was not 

protected by either academic freedom or by the First Amendment.  It cited 

no legal authority for its interpretation of either and with respect to the First 
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Amendment the Circuit Court said only that to actually give McAdams 

First Amendment protection would “lead to absurd consequences.”  (R. 

134:27; P. App. 127.) 

But there is nothing absurd about a university promising a professor 

that he will not be disciplined for extramural statements made as a private 

citizen, so long as they are within the domain protected by the First 

Amendment.  Respect for the First Amendment is hardly an “absurd 

consequence,” and protecting university professors from reprisals by 

university administrators for their speech is precisely the result long 

advocated for by the AAUP. 

This Court should take this case to develop and explain the 

relationship between the doctrine of academic freedom and the protections 

offered by the First Amendment under Wisconsin law. 

III. THIS COURT SHOULD TAKE THIS CASE TO DEVELOP, 

WISCONSIN LAW REGARDING THE CONSTITUTIONAL 

DUTY OF WISCONSIN COURTS TO ADJUDICATE LEGAL 

DISPUTES 

 

The Circuit Court not only upheld Marquette’s ultimate decision but 

also denied McAdams a trial on the merits by deferring to Marquette’s 

internal findings of fact and legal conclusions.  This presents another 

important issue – whether and to what extent the courts of Wisconsin may 
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abdicate their responsibility to decide the cases before them to some other, 

non-judicial authority. 

This Court has already recognized this is an important issue in Tetra 

Tech EC, Inc. v. Wisconsin Department of Revenue, Appeal No. 

2015AP2019, and Wisconsin Department of Workforce Development v. 

Wisconsin Labor and Industry Review Commission, Appeal No. 

2016AP1365.  In both of those cases, this Court asked the parties to brief 

the question whether deference to agency determinations by the Wisconsin 

courts is compatible with the Wisconsin Constitution, which vests judicial 

authority in the courts.  Oral argument in both cases is scheduled for 

December 1, 2017. 

A similar issue is presented here.  The Circuit Court went even 

further and deferred to determinations made by a private party, one of the 

litigants.  Relying on the FHC report, the Circuit Court resolved certain 

legal issues in Marquette’s favor, holding that McAdams’ blog post was not 

protected by academic freedom or his First Amendment right of free 

expression.  Those legal disputes were appropriate issues for summary 

judgment and remain so.  But the court should not have decided them by 
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deferring to the FHC’s view of the law of academic freedom and freedom 

of expression. 

But even if the blog post was not protected speech as a matter of 

law, Marquette would still have to establish that McAdams’ conduct was 

sufficient to provide the University with “discretionary cause” to discipline 

or fire him under the Faculty Statutes. 

As to that question, there were material disputes of fact: 

 Was there anything false in McAdams’ blog post? 

 Was there some requirement not to identify Ms. Abbate in the 

blog post? 

 Who was responsible for the publicity that surrounded the 

blog post? 

 Should McAdams have anticipated the publicity?  

 Did Marquette comply with the procedural requirements to 

which McAdams was entitled? 

 Did Marquette’s discipline exceed that appropriate for 

McAdams’ conduct? 

The Circuit Court decided these and other factual disputes against 

McAdams, relying on the findings of fact in Marquette’s FHC report as the 

Court’s basis for its factual determinations.  It did so even where evidence 

in the Court’s own record contradicted the FHC findings. 

The Court relied on cases involving agency determinations and 

stated as a general principle that courts should defer in some undetermined 

way to universities on questions of faculty professionalism and fitness.  (R. 
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134:11-13; P. App. 111-13.)  But it had no authority for its decision to 

decide factual issues against a party on summary judgment by deferring to 

findings of fact made by, in effect, one of the parties to a contract dispute.  

In fact, the Circuit Court explicitly acknowledged that no Wisconsin court 

had ever addressed the question of whether a court may defer to an internal 

decision by a university committee in these circumstances.  (R. 134:7; P. 

App. 107.) 

Only by deferring to the FHC’s findings of fact was the court able to 

decide the “discretionary cause” issue in Marquette’s favor.  In doing so it 

violated the long-standing admonition that courts are not to resolve factual 

disputes on summary judgment.  See Kraemer Bros. v. U.S. Fire Ins. Co., 

89 Wis. 2d 555, 565–66, 278 N.W.2d 857 (1979) (“On summary judgment 

the court does not decide a genuine issue of material fact; it decides 

whether there is a genuine issue.”). 

This Court should take this case to develop Wisconsin law as to the 

circumstances, if any, in which Wisconsin courts may delegate their 

authority in such a fashion.  This Court has repeatedly said it is the duty of 

the judiciary to adjudicate legal disputes.  State v. Williams, 2012 WI 59, 

¶36, n. 13, 341 Wis. 2d 191, 814 N.W.2d 460; State v. Van Brocklin, 194 
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Wis. 441, 217 N.W. 277, 277 (1927) (“‘[J]udicial power’ is that power 

which adjudicates and protects the rights and interests of individual 

citizens, and to that end construes and applies the laws.”) (citing 2 Words 

and Phrases, Second Series, p. 1268). 

As the Circuit Court acknowledged, there are two competing lines of 

cases from other jurisdictions on the issue of deference to universities on 

question of faculty fitness and responsibility.  This Court must consider 

which of them is right.  The Circuit Court rejected the line of cases 

stemming from McConnell v. Howard University, 818 F.2d 58 (D.C. Cir. 

1987), which held that there is no legal basis to defer to findings or 

conclusions made by one of the parties to a contractual dispute even if one 

of those parties is a university. 

In McConnell, the DC Circuit noted that: 

It would make no sense for a court blindly to defer to a 

university’s interpretation of a tenure contract to which it is 

an interested party. Moreover, the theory of deference to 

administrative action flows from prudential concepts of 

separation of powers, as well as statutory proscriptions on the 

scope of judicial review. Obviously, none of those factors 

apply here. The notion of treating a private university as if it 

were a state or federal administrative agency is simply 

unsupported where a contract claim is involved. 

 

Id. at 69. 
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McConnell also addressed and rejected Howard University’s pleas 

regarding “the special nature of the university.” 

[W]e do not understand why university affairs are more 

deserving of judicial deference than the affairs of any other 

business or profession. Arguably, there might be matters 

unique to education on which courts are relatively ill 

equipped to pass judgment. However, this is true in many 

areas of the law, including, for example, technical, scientific 

and medical issues. Yet, this lack of expertise does not 

compel courts to defer to the view of one of the parties in 

such cases. 

 

Id. 

McConnell has been followed widely across fourteen jurisdictions 

and circuits.  See, e.g., Craine v. Trinity College, 791 A.2d 518, 536 (Conn. 

2002) (“The principle of academic freedom does not preclude us from 

vindicating the contractual rights of a plaintiff who has been denied tenure 

in breach of an employment contract.”); New Castle County Vocational 

Technical Educ. Ass’n v. Bd. of Education of New Castle Cty, 1988 WL 

97840, *3 (Del. Ct. of Chancery Sept. 22, 1988) (to adopt a view “limiting 

judicial review” over the university’s decision would be to allow “one of 

the parties of the contract to determine whether the contract had been 

breached,” making a “sham of the parties’ contractual tenure 

arrangement”); Kyriakopoulos v. George Washington University, 866 F.2d 
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438, 446 (D.C. Cir. 1989) (“[C]ontractual rights are to be enforced as 

diligently (and are valued as highly) in a university setting as in any 

other.”); Breiner-Sanders v. Georgetown University, 118 F. Supp. 2d 1, 7 

(D.D.C. 1999) (collateral estoppel principles did not require the “court to 

give preclusive effect to a private university’s grievance panel”). 

Instead, the Circuit Court decided to rely on a decision of an Ohio 

intermediate court in Yackshaw v. John Carroll Univ. Bd. Of Trustees, 624 

N.E. 225 (Ohio App. 1993).  (R. 134:7-8; P. App. 107-08.) 

Yackshaw was not an academic freedom case.  Yackshaw involved a 

professor who accused others of sexual misconduct and who did not assert 

academic freedom as a defense.  Moreover, the Yackshaw court concluded 

that the parties had agreed by contract to accept the decision of the faculty 

review board.  Thus, deference was a way of “honoring the parties’ 

contractual agreement.”  624 N.E. at 228.  This is true of the cases that 

followed it as well.  See, e.g., Traster v. Ohio Northern University, 2015 

WL 10739302, *1 (N.D. Oh. Dec. 18, 2015) (faculty member targeted for 

discharge permitted recourse provided in faculty handbook as “exclusive 

remedy”); Collins v. Notre Dame, 2012 WL 1877682, *4 (N.D. Ind. May 
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21, 2012) (nothing in the tenure contract indicated any of the university’s 

judgments would be open to review by judge or jury). 

In contrast to Yackshaw and its progeny, there is nothing in the 

contract here that would suggest that the court should defer to Marquette 

and its own FHC.
11

  Nothing in McAdams’ contract states that the FHC’s 

decision is binding on anybody.  To the contrary, Section 307.09 

specifically contemplates a separate judicial action following the FHC 

report and nowhere states that the report is to be given deference in such a 

subsequent legal action.  (R. 57:10; P. App. 139.)  And Marquette certainly 

did not consider that it was bound by the FHC.  President Lovell 

implemented discipline different from and more severe than that 

recommended by the FHC. 

As pointed out in McConnell, “even if there are issues on which 

courts are ill equipped to rule, the interpretation of a contract is not one of 

them.”  818 F.2d at 69.  Whether and to what extent Wisconsin’s courts 

should defer to universities on questions of contract interpretation is, as the 

Circuit Court itself recognized, a question of first impression under 

                                                 
11

 This is nothing like an arbitration provision in a contract that puts the dispute before a 

neutral, third party, decision-maker where the parties expressly waive most court 

challenges to the decision. 





 

APPENDIX 

PETITIONER’S PETITION TO BYPASS 

TABLE OF CONTENTS 

 

P. App. Pg.  

 

R. 134:1-33; Final Decision and Order on  

Summary Judgment from Circuit Court ............................ 101-133  

 

R. 136:1; Final Judgment from Circuit Court ...........................134  

 

R. 57:6-11, 45:8; Marquette Faculty Statutes ................... 135-141 

R. 66:4-7; November 9, 2014 Blog Post ........................... 142-145  

 

Collins v. Notre Dame, 2012 WL 1877682  

(N.D. Ind. May 21, 2012) .................................................. 146-150  

 

New Castle County Vocational Technical Educ. Ass’n  

v. Bd. of Education of New Castle Cty, 1988 WL  

97840 (Del. Ct. of Chancery Sept. 22, 1988) .................... 151-154  

 

Traster v. Ohio Northern University, 2015 WL 10739302  

(N.D. Oh. Dec. 18, 2015) .................................................. 155-164  

 

P.App.100



P.App.101



P.App.102



P.App.103



P.App.104



P.App.105



P.App.106



P.App.107



P.App.108



P.App.109



P.App.110



P.App.111



P.App.112



P.App.113



P.App.114



P.App.115



P.App.116



P.App.117



P.App.118



P.App.119



P.App.120



P.App.121



P.App.122



P.App.123



P.App.124



P.App.125



P.App.126



P.App.127



P.App.128



P.App.129



P.App.130



P.App.131



P.App.132



P.App.133



P.App.134



P.App.135



P.App.136



P.App.137



P.App.138



P.App.139



P.App.140



P.App.141



P.App.142



P.App.143



P.App.144



P.App.145



Collins v. University of Notre Dame du Lac, Not Reported in F.Supp.2d (2012)

2012 WL 1877682

 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 1

2012 WL 1877682
Only the Westlaw citation is currently available.

United States District Court,
N.D. Indiana,

Hammond Division.

Oliver COLLINS, Ph.D., Plaintiff,
v.

UNIVERSITY OF NOTRE
DAME DU LAC, Defendant.

No. 3:10–CV–281 JVB.
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May 21, 2012.

Attorneys and Law Firms

John F. Ittenbach, Ittenbach Johnson Trettin & Koeller,
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Claire Konopa Aigotti, Office of General Counsel, Notre
Dame, IN, Lawrence C. Dinardo, Jones Day, Chicago,
IL, Breanne E. Atzert, Jonathan B. Leiken, Jones Day,
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OPINION AND ORDER

JOSEPH S. VAN BOKKELEN, District Judge.

*1  Plaintiff Dr. Oliver Collins, a tenured professor at
Notre Dame, sued the university after the university
dismissed him. Plaintiff alleges that the university
breached his contract by not following the proper
procedure when it dismissed him and by not showing
adequate cause to dismiss him. Notre Dame counters
that Plaintiff breached the contract by misappropriating
National Science Foundation (“NSF”) funds and using
those funds for his personal purposes, while telling
university and NSF officials that he was using the funds
for other purposes.

Both parties move for summary judgment. Plaintiff moves
for summary judgment on the grounds that the university
breached his contract. Notre Dame moves for summary
judgment on the grounds that Plaintiff, not Notre Dame,
breached the contract. After reviewing the material facts
and the parties' arguments, the Court grants in part and
denies in part both motions.

A. Standard of Review
A motion for summary judgment must be granted “if
the pleadings, depositions, answers to interrogatories, and
admissions on file, together with the affidavits, if any,
show that there is no genuine issue as to any material fact
and that the moving party is entitled to a judgment as
a matter of law.” Fed.R.Civ.P. 56(c). Rule 56(c) further
requires the entry of summary judgment, after adequate
time for discovery, against a party “who fails to make a
showing sufficient to establish the existence of an element
essential to that party's case, and on which that party will
bear the burden of proof at trial.” Celotex Corp. v. Catrett,
477 U.S. 317, 322, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986).

A party seeking summary judgment bears the initial
responsibility of informing a court of the basis for its
motion and identifying those portions of the pleadings,
depositions, answers to interrogatories, and admissions on
file, together with the affidavits, if any, which it believes
demonstrate the absence of a genuine issue of material
fact. Celotex, 477 U.S. at 323. If the moving party supports
its motion for summary judgment with affidavits or other
materials, it thereby shifts to the non-moving party the
burden of showing that an issue of material fact exists.
Keri v. Bd. of Trust. of Purdue Univ., 458 F.3d 620, 628
(7th Cir.2006).

Rule 56(e) specifies that once a properly supported motion
for summary judgment is made, “the adverse party's
response, by affidavits or as otherwise provided in this
rule, must set forth specific facts to establish that there is
a genuine issue for trial.” Fed.R.Civ.P. 56(e). In viewing
the facts presented on a motion for summary judgment, a
court must construe all facts in a light most favorable to
the non-moving party and draw all legitimate inferences
and resolve all doubts in favor of that party. Keri, 458
F.3d at 628. A court's role is not to evaluate the weight
of the evidence, to judge the credibility of witnesses, or to
determine the truth of the matter, but instead to determine
whether there is a genuine issue of triable fact. Anderson
v. Liberty Lobby, 477 U.S. 242, 249–50, 106 S.Ct. 2505, 91
L.Ed.2d 202 (1986).

B. Statement of Facts
*2  Neither party disputes the material facts. Instead, the

crux of their dispute revolves around the interpretation
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of the procedural protections provided in the Academic
Articles.

(1) Plaintiff's Conduct
Plaintiff was an engineering professor at Defendant
Notre Dame du Lac University's Electrical Engineering
Department. (DE 45 at 6.) During his tenure at Notre
Dame, Plaintiff applied for and received eight or
more NSF research grants, including a Major Research
Instrumentation (“MRI”) grant for acquisition of high
speed mixed signal test equipment, and a grant for
research entitled Intrinsically Digital Radio. (Id. at 11.)

In July 2009, the Chairman of the Electrical Engineering
Department (Plaintiff's department) inspected whether
some of Plaintiff's purchases were supported by NSF
grant proposals or Notre Dame University matching
funds. He found that, instead of purchasing the equipment
listed in his grant application, Plaintiff used grant
funds to purchase expensive camera equipment and
Apple computers. (Id. at 13.) Plaintiff used the camera
equipment to take thousands of personal photographs
of a family residence in upstate New York. (Id. at
14.) He then used some of these pictures on a website
advertising the residence as an inn and submitted
other pictures to magazines for publication. (Id.) After
investigating Plaintiff's purchases, university personnel
found pornographic images on computers that he
purchased with NSF grant money. (Id.) When the NSF
and the university learned of Plaintiff's conduct, the NSF
suspended all his NSF grants and launched a criminal
investigation. (Id. at 5.) The university moved to dismiss
Collins.

(2) The Procedure to Dismiss a Tenured Professor under
the Academic Articles
Section 8 of the Academic Articles governs dismissal
of tenured professors. The section mandates that the
university may only dismiss a tenured professor after
showing severe cause. (DE 53–1 at 2.) Under § 8(b) severe
cause is:

• Academic dishonesty or plagiarism;

• Misrepresentation of academic credentials;

• Professional incompetence;

• Continued neglect of academic duties, regulations, or
responsibilities;

• Conviction of a felony;

• Serious and deliberate personal or professional
misconduct ...;

• Continual serious disregard for the Catholic character
of the University; or

• Causing notorious and public scandal.

Id.

Notre Dame's Provost must inform the professor “in
writing[ ] of the charges, of the basis for the charges, and
of the proposed sanction.” (Id.) The accused professor can
meet with the Provost to informally attempt to resolve
the situation. (Id.) If the Provost and the professor cannot
resolve the matter, the Provost must appoint “two elected
members of the Academic Council to meet with the
relevant University administrator and with the faculty
member to attempt to resolve the matter.” (Id.) One of the
appointees must be a professor, not an administrator. (Id.)

*3  If the matter is still not resolved after the meetings,
the professor may request a hearing. At this hearing, “the
Provost makes known the charges, but not the name of
the accused, to the Executive Committee of the Academic
Council. The Executive Committee ... elects a Hearing
Committee consisting of three elected, tenured members
of the Academic Council to conduct a formal, closed-door
hearing.” (Id. at 3.) The Executive Committee also chooses
an alternate “to take the place of any member elected
to the Hearing Committee who must recuse himself or
herself because of bias or interest, including participation
in the informal resolution process set forth [in subsection
c].” (Id.)

Once the Executive Committee elects the Hearing
Committee, the accused professor has thirty days to
prepare a defense. (Id.) The university carries the burden
of proof at the hearing to prove by clear and convincing
evidence that adequate cause exists for severe sanctions.
(Id.) The accused professor “has the right to bring
counsel, to confront the accusers and adverse witnesses
for questioning, and to present witnesses. The University
also has the right to counsel and the right to present
witnesses.” (Id.) After the hearing, the Hearing Committee
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must “report[ ] its findings and recommendations in
writing to the Provost and to the accused faculty member.
The report must include factual findings as well as the
Hearing Committee's conclusion regarding whether there
is clear and convincing evidence of adequate cause for
imposition of the severe sanction or dismissal.” (Id.) The
Provost decides the case on the basis of the Hearing
Committee's recommendation. (Id.)

If the Provost decides to impose severe sanctions or
dismiss the professor, the professor “has a right to appeal
to the President within [ten] days.” (Id. at 4.) The President
decides the appeal with the advice of an Appeal Board.
(Id.) The Academic Articles do not specifically mention
a right to appeal the final decision to a court. However,
all members of the Hearing Committee and Appeal Board
must keep the matter confidential “except in the event that
litigation requires disclosure.” (Id.)

(3) Notre Dame's Actions after Learning of Plaintif's
Conduct
On September 21, 2009, Notre Dame's Provost sent a letter
to Plaintiff notifying him of Notre Dame's formal charges.
(DE 43 at 7 .) The Provost informed Plaintiff in writing
that his actions were dishonest and constituted serious
and deliberate personal and professional misconduct; he
exhibited a serious disregard for the Catholic character
of the university; and he has exposed the university to
notorious and public scandal. (Id.) These are three of the
grounds for dismissal contained in the Academic Articles.

The university based these charges on Plaintiff's conduct
related to the procurement of NSF funds and use of
equipment obtained with those funds:

1) using NSF funds to purchase equipment significantly
different than the equipment specified in the grant
documents;

*4  2) failing to inform NSF of the nature of the
equipment purchase;

3) submitting a final report under one grant in which
he falsely indicated that the grant funds were used as
indicated;

4) using equipment purchased with NSF funds for
extensive personal use with negligible if any scientific
use of the equipment;

5) taking and storing sexually explicit and pornographic
images using university computing resources; and

6) failing to exercise care in maintaining
university equipment, including university equipment
purchased with government funds.

(Id.)

After providing Plaintiff with written notice, the Provost
tried to resolve the matter through informal measures
as required by the Academic Articles. (DE 43–1 ¶ 18.)
When these efforts proved unsuccessful, he appointed two
faculty members, including Fr. Coughlin, to the Academic
Council to help resolve the situation, but this informal
effort was also unsuccessful. (Id. ¶ 20–21.) At this point,
the Provost appointed four faculty members to sit on
a Hearing Committee. (Id. ¶ 23.) Three were members
of the committee, while the fourth was an alternate.
Fr. Coughlin, one of the three members of the Hearing
Committee had already served on the Academic Council.
(Id.)

During the hearing, the university carried the burden of
proof to demonstrate the existence of “serious cause” as
defined in the contract by clear and convincing evidence.
The university focused on the six bases of its charges
and did not specifically address how these bases met
the definition of “serious cause.” (DE 43 at 9.) The
Hearing Committee voted to dismiss Plaintiff because of
his actions. (Id.) After Plaintiff exhausted his internal
appeals, Notre Dame dismissed him and he filed this
suit alleging breach of contract, and now moves for
summary judgment. Notre Dame also moves for summary
judgment.

C. Argument
Plaintiff alleges that Notre Dame breached the tenure
contract by not following the procedures set out in the
Academic Articles and by dismissing him without proper
cause. Notre Dame alleges that Plaintiff breached the
contract by engaging in serious and deliberate personal
and professional misconduct when he misappropriated
over $220,000 in NSF grant money and university
matching funds.

(1) Degree of Deference
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In reviewing the universities' actions regarding tenured
professors, the courts are reluctant to second-guess the
administrative decisions. See Vanasco v. Nat'l–Louis
University, 137 F.3d 962, 968 (7th Cir.1998) (“[A court]
must not second-guess the expert decisions of faculty
committees in the absence of evidence that those decisions
mask actual but unarticulated reasons for the University's
actions.”); Yackshaw v. John Carroll Univ. Bd. of Trustees,
89 Ohio App.3d 237, 624 N.E.2d 225, 228–29 (Ohio
App. 8th Dist.1993) (affording the same deference to a
university's findings of fact as the court applies in appeals
of administrative decisions); Murphy v. Duquesne Univ.
of The Holy Ghost, 565 Pa. 571, 777 A.2d 418, 427–28
(Pa.2001) (noting that there was nothing in the [tenure
c]ontract to indicate that any of the judgments relating
to a faculty member's continued place in the University,
or lack thereof, would be open to a judge or jury to

override”). 1  In fact, this Court may only address the
substantive violations of the contract if it determines that
the university clearly violated its dismissal procedure. Cf.
Murphy v. Duquesne Univ., 565 Pa. 571, 777 A.2d 418,
433 (Pa.2001) (“[W]hile [a professor] is free to assert in
a court of law that the process of forfeiture that was
afforded him did not comply with the contract terms,
he is not free to demand that a jury reconsider and re-
decide the merits of his termination.”); Baker v. Lafayette
College, 516 Pa. 291, 532 A.2d 399, 403 (Pa.1987)
(“This court has no jurisdiction to review the factual
determinations of a college's governing body unless it can
be clearly demonstrated that the body violated its own
procedures.”). With this principle in mind, the Court turns
to the parties' arguments.

(2) Notre Dame Provided Suficient Notice of Plaintiff's
Charges
*5  Section 8(c) of the Academic Articles lists offenses

that could lead to dismissal. Plaintiff says the university
must specifically charge him with one or more offenses on
the list in its written notice or waive the ability to bring
those charges at the hearing. Notre Dame counters by
saying that the plain language of the contract contains
no such requirement and that the list only relates to a
nonexclusive set of examples of prohibited conduct.

Under § 8(c), “[t]he University may impose severe
sanctions or terminate the services of any member of the
faculty for serious cause.” Serious cause is any of the
following:

• academic dishonesty or plagiarism; misrepresentation
of academic credentials;

• professional incompetence;

• continued neglect of academic duties, regulations, or
responsibilities;

• conviction of a felony; serious and deliberate personal
or professional misconduct ...;

• continual serious disregard for the Catholic character
of the University; or

• causing notorious and public scandal.

The Provost must “inform[ ] the accused, in writing, of the
charges, of the basis of the charges, and of the proposed
sanction.” Id. The accused professor is then given at least
thirty days to prepare a defense to the charges before
appearing at the hearing.

The Academic Articles specifically limit the actions that
can constitute “serious cause” and require the Provost to
notify the accused in writing of the charges against him.
Here, the Provost's written notice of the charges against
Plaintiff listed three charges: “serious and deliberate
misconduct of both a personal and professional nature,”
a “serious disregard for the Catholic character of the
university,” and “exposing the university to notorious and
public scandal.” The Provost also included in his letter the
bases for those charges:

• using NSF funds to purchase equipment significantly
different than the equipment specified in the grant
documents;

• failing to inform NSF of the nature of the equipment
purchase;

• submitting a final report under one grant in which he
falsely indicated that the grant funds were used as
indicated;

• using equipment purchased with NSF funds for
extensive personal use with negligible if any scientific
use of the equipment;

• taking and storing sexually explicit and pornographic
images using university computing resources; and
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• failing to exercise care in maintaining
university equipment, including university equipment
purchased with government funds.

At the hearing, Notre Dame presented evidence to prove
Plaintiff misappropriated NSF funds but it did not specify
which charges the evidence was meant to prove. Plaintiff
alleges that this constitutes a breach of the contract
because, according to Plaintiff, Notre Dame must specify
which § 8(b) charge it is trying to prove when it presents
evidence. Notre Dame is not required to do this under
the plain language of the Academic Articles. Instead,
Notre Dame must present evidence of the charges and
the basis of the charges against the accused professor,
which it did in the Provost's letter. Having done this, Notre
Dame avoided any procedural violation of the notice
requirement set out in the Academic Articles.

(3) Notre Dame Breached the Contract by Appointing
Father Coughlin to Serve on the Hearing Committee
*6  Finally, Plaintiff maintains that the Hearing

Committee was not properly constituted because it
included Fr. Coughlin. Before the hearing, Notre Dame's
Provost appointed Fr. Coughlin to meet with Plaintiff
and the relevant administrator to attempt to resolve the
matter as required by § 8(c) of the Academic Articles.
The Provost later appointed Fr. Coughlin to serve on the
Hearing Committee.

Plaintiff argues that Fr. Coughlin's appointment to the
Hearing Committee was improper because any faculty
member who takes part in the informal resolution process
must recuse himself from the Hearing Committee. He
bases this argument on subsection (c)(3) which mandates

that the Hearing Committee consist of an alternate “to
take the place of any member elected to the Hearing
Committee who must recuse himself or herself because
of bias or interest, including participation in the informal
resolution process set forth above.”

Under the plain language of the contract, a Hearing
Committee member must recuse himself if he takes part
in informal dispute resolution procedures. This language
applies to Fr. Coughlin, who did not recuse himself even
though he participated in informal procedures at the
Provost's request. The university violated its dismissal
procedure by allowing Fr. Coughlin to serve on the
Hearing Committee.

The Court concludes that Notre Dame breached its
procedural obligations under the parties' contract by
allowing Fr. Coughlin to serve on the Hearing Committee
after he had already participated in the informal dispute
resolution procedures.

D. Conclusion
The Court grants in part and denies in part Plaintiff's
motion for summary judgment (DE 42). The Court also
grants in part and denies in part Notre Dame's motion for
summary judgment (DE 44).

The Court sets a status teleconference for May 30, 2012,
at 11 am. The Court will initiate the call.

SO ORDERED.

All Citations

Not Reported in F.Supp.2d, 2012 WL 1877682

Footnotes
1 The parties primarily refer to law from other jurisdictions because the law in Indiana is scant.

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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MEMORANDUM OPINION

BERGER, Vice Chancellor.

*1  Plaintiffs, Richard Rosenthal (“Rosenthal”) and
the New Castle County Vocational Technical Education
Association (the “Association”), brought this action
against the Board of Education of the New Castle County
Vocational Technical School District (the “Board”)
seeking specific performance of a provision in the
parties' collective bargaining agreement (the “Bargaining
Agreement”) concerning the assignment of tenured
employees. The Board moved to dismiss or for judgment
on the pleadings and plaintiffs filed a cross-motion for
summary judgment. This is the decision on the pending
motions.

The relevant facts are undisputed. The Board oversees
more than fifty vocational-technical and educational
programs throughout New Castle County. These

programs are offered at three major facilities-Delcastle
Technical High School (“Delcastle”), Hodgson Technical
School (“Hodgson”) and Howard Career Center
(“Howard”). In addition to regular “9-5” school
programs, the school district provides special programs
for adult education, school drop-outs and apprentice
training as well as programs in state prisons and hospitals.
The regular 9-5 programs are financed from state and local
funds, whereas many of the other programs are funded in
whole or in part by the federal government.

At all relevant times, Rosenthal was a tenured guidance
counselor employed by the Board. During the 1982-83
school year he was employed in a state funded program
at Howard. However, Rosenthal was not entirely
satisfied with his position and, by letter dated May
16, 1983, requested a transfer to another counseling
position, preferably at Hodgson or Delcastle. The Board
granted Rosenthal's request, but transferred him to the
Ferris/Woods Haven Program (the “Ferris Program”).
Rosenthal's primary responsibility as a counselor in the
Ferris Program was to prepare the incarcerated juveniles
to enter vocational training upon their release.

The Ferris Program was financed by federal funds
that were scheduled to terminate after three years. In
anticipation that the funding would not continue beyond
June, 1986, Rosenthal requested in May, 1986 that he be
reassigned to a regular counseling position. In making that
request, Rosenthal invoked his rights under § 6.18 of the
Bargaining Agreement, which provides in relevant part:

All applicable provisions of this procedure shall be used
in making assignments, reassignments and reduction in
force determinations of Federally funded employees.
Tenured State funded employees who elect to accept
position in Federally funded programs shall retain and
accrue seniority based upon their certification status. Such
employees may exercise their seniority rights, to return
to a State-funded program the succeeding school year if
the funding for the federal program is reduced causing
elimination of their position.

In August, 1986, Rosenthal was advised that the Ferris
Program had been terminated for lack of funding. He
was reassigned to the Delaware Correctional Center Pilot
Project (the “Pilot Project”), which was partially federally
funded.
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*2  In response to this reassignment, Rosenthal filed
a grievance alleging that, pursuant to § 6.18 of the
Bargaining Agreement, he was entitled to be assigned
to a State funded program. Following the procedure set
forth in § 4 of the Bargaining Agreement, Rosenthal's
grievance was considered by the Superintendent of the
school district and, after an adverse decision by the
Superintendent, the Association submitted the grievance
to advisory arbitration. The arbitrator, Clyde W.
Summers, issued a written decision on December 16, 1986
in which he concluded:

... Section 6.18 of the Collective Agreement must be
interpreted to mean that when an employee who has been
assigned to a federally funded program exercises his right
to return to a State funded program the succeeding school
year, he cannot be assigned to a program which is funded
in whole or in part by the federal government. He is
entitled to exercise his seniority rights within the programs
funded entirely by state and local funds. The assignment
of Mr. Rosenthal to the Delaware Correctional Center
Pilot Project was a violation of the Section 6.18, and he is
entitled to be reassigned.

Arbitration Decision, p. 7-8. The arbitration award at the
end of the decision included the direction that Rosenthal
“be reassigned to a position not funded in whole or in part
with federal funds in line with his seniority.” Id. at p. 8.

By letter dated January 6, 1987, the Board purported to
accept the arbitrator's decision:

In accordance with the Arbitrator's decision dated
December 17, 1986 we are accepting and complying with
that decision by modifying your salary sources from state/
federal to state/local, as most employees are paid. The
effective date to be January 1, 1987.

Thus, rather than transfer Rosenthal from the Pilot
Project to a different program supported entirely by state
funds, the Board revised its bookkeeping so that all of
Rosenthal's paychecks are drawn from state and local
funds.

The Board advances three arguments in support of its
motion to dismiss or for judgment on the pleadings.
First, it contends that Rosenthal has no constitutionally
protected property interest in teaching at a specific
location. This argument requires no analysis inasmuch

as Rosenthal is not claiming such a property interest.
The complaint seeks specific enforcement of Rosenthal's
contract rights-in this case his right under § 6.18 to be
reassigned to a state funded program.

The Board next argues that Rosenthal is precluded
from seeking judicial relief because, pursuant to the
procedures set forth in the Bargaining Agreement, the
Board's decision to accept or reject the arbitrator's
recommendation constitutes the “final resolution” of the
grievance. Bargaining Agreement, § 4.3.6.3. The Board
relies upon Pettinaro Const. Co. v. Harry C. Partridge,
Jr. & Sons, Del.Ch., 408 A.2d 957 (1979) for the
proposition that an agreement to arbitrate divests the
courts of jurisdiction over the controversy. However, this
general legal principle includes as a premise that there
is, in fact, an agreement to arbitrate. Such a contractual
commitment ordinarily includes an agreement as to the
subject matter to be arbitrated and an agreement to
abide by the decision of the arbitrator. See 5 Am.Jur.2d
Arbitration and Award § 12; Manes v. Dallas Baptist
College, Ct.App.Tex., 638 S.W.2d 143 (1982); McConnell
v. Howard University, 818 F.2d 58 (D.C.Cir.1987).
The Bargaining Agreement denominates the arbitrator's
decision an “advisory recommendation” and provides
that, “[t]he Board shall accept or reject the arbitrator's
recommendation and such decision shall be the final
resolution.” Bargaining Agreement, § 4.3.6.3. Thus, the
Board is not bound by the arbitrator's decision. On this
basis, alone, I am satisfied that the arbitration provisions
in the Bargaining Agreement do not preclude judicial
review as a matter of law.

*3  The Manes and McConnell decisions provide
further support for this result. In Manes, plaintiff was
a tenured faculty member who was terminated by
the defendant college for alleged insubordination. His
employment contract provided for an appeal to the
Campus Administration and stated that action by the
Board of Trustees “shall be final.” Manes v. Dallas
Baptist College, 638 S.W.2d at 144. In response to the
college's argument that the contract language constituted
an agreement for arbitration and precluded litigation, the
Texas court held:

“Arbitration” is generally a contractual proceeding
by which the parties to a controversy, in order to
obtain a speedy and inexpensive final disposition of the
disputed matter, select arbitrators or judges of their own
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choice, and by consent, submit the controversy to these
arbitrators for determination.... If the Board of Trustees
was considered to be an arbitrator, the effect would be
to allow one of the parties to act as judge in its own
case. Such a result is totally inconsistent with the theory
of arbitration. The contract plainly establishes only a
procedure for internal administrative remedies and cannot
be considered as an agreement to arbitrate.

Id. at 145. In McConnell, another action by a tenured
college professor whose contract was terminated, the
same argument was advanced and rejected. The Faculty
Handbook in McConnell provided for a series of steps
in the termination process including a hearing before a
grievance committee and review by the Board of Trustees
or its Executive Committee. As in Manes, the Faculty
Handbook in McConnell provided that the Board of
Trustees' decision “shall be final.” McConnell v. Howard
University, 818 F.2d at 68. The court held:

Given the structure of the prescribed procedures, it
appears that the Board of Trustees has tremendous leeway
to reject findings of the Grievance Committee. If we were
to adopt a view limiting judicial review over the substance
of the Board of Trustees' decision, we would be allowing
one of the parties of the contract to determine whether
the contract had been breached. This would make a sham
of the parties' contractual tenure arrangement. (Footnote
omitted). Ibid.

There is no meaningful distinction between the contract
provisions considered in Manes and McConnell and
the Bargaining Agreement at issue here. Although the
grievance procedure includes a hearing before an impartial
arbitrator, the Board is free to ignore the arbitrator's
decision. Thus, absent judicial review, the Board would
have the sole power to determine whether the Bargaining
Agreement has been breached. Although the Board
suggests that such a result was intended by the parties, it
has not established its position either as a matter of fact or
law at the present stage of the proceedings.

Finally, the Board argues that this Court lacks subject
matter jurisdiction because, through a writ of mandamus,
plaintiffs have an adequate remedy at law. Mandamus
will lie to require an inferior tribunal to perform a
ministerial duty imposed upon that tribunal by law.
Capital Educators Assoc. v. Camper, Del.Ch., 320 A.2d
782 (1974). Here, the duty is one imposed by contract

and it is discretionary rather than ministerial. Assuming
that the Board is required to transfer Rosenthal to a state
funded program, it remains within the Board's discretion
to determine in which state funded program Rosenthal
will be placed. Accordingly, I am satisfied that plaintiffs
do not have an adequate remedy at law and that their
claim for specific performance may be heard by this Court.

*4  There remains plaintiffs' motion for summary
judgment. The parties agree that plaintiffs' claim turns
upon the meaning of the phrase “state funded program”
in § 6.18 of the Bargaining Agreement. Plaintiffs argue
that this issue has been decided by the arbitrator and that
the arbitrator's decision was accepted by the Board. Thus,
they say that the Board is estopped from contesting the
factual and legal conclusions reached by the arbitrator and
that plaintiffs are entitled to judgment as a matter of law
in accordance with the arbitrator's decision.

I cannot accept plaintiffs' position that their claim is ripe
for summary judgment. If, as stated in the complaint,
plaintiffs are seeking specific performance of § 6.18 of
the Bargaining Agreement as opposed to enforcement
of the arbitrator's decision, then it is the Court that
must decide the meaning of the phrase “state funded
program.” As noted by the court in McConnell, this
Court's determination must be made de novo with no
special deference to the arbitrator's decision. McConnel
v. Howard University, 818 F.2d at 68. The fact that
the Board purported to accept the arbitrator's decision
is not dispositive. The Board apparently interprets the
arbitrator's decision as meaning that § 6.18 is satisfied
if the particular employee's salary is paid by state and
local funds even if the program to which he is assigned is
partially federally funded. Plaintiffs contend that, under
the arbitrator's decision, the employee must be assigned
to a fully stated funded program. Thus, there is a dispute
as to the meaning of § 6.18 as well as a further dispute
as to the meaning of the arbitrator's decision. Since
the Court is not being asked to enforce the arbitrator's
decision, the dispute over its meaning is irrelevant. As to
the dispute over the meaning of § 6.18, the Court will
have to consider extrinsic evidence concerning, among
other things, the parties' understanding of the term “state
funded program.” See Klair v. Reese, Del.Supr., 531 A.2d
219 (1987). Until that evidence is developed, this Court is
unable to rule on a motion for summary judgment.
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Based upon the foregoing, both parties' motions must be
denied. IT IS SO ORDERED.

All Citations

Not Reported in A.2d, 1988 WL 97840

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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2015 WL 10739302
United States District Court,
N.D. Ohio, Western Division.

Vernon L. Traster, Plaintiff,
v.

Ohio Northern University, Defendant.

Case No. 3:13 CV 1323
|

Signed December 18, 2015

MEMORANDUM OPINION AND ORDER

JACK ZOUHARY, U.S. DISTRICT JUDGE

INTRODUCTION

*1  Defendant Ohio Northern University (“ONU”)
terminated Plaintiff Vernon Traster, a tenured law
professor, in 2013 following allegations he sexually
harassed a law student and Law School employee. Traster
claims he was denied the dismissal process spelled out in
his employment contract, while ONU argues he received
the process to which he was entitled. Following a bench
trial (8/03/15 Dkt. Entry.) and review of the post-trial
submissions (Docs. 69 & 70), this Court agrees with ONU.

FINDINGS OF FACT

Traster received annual continuing appointment letters
from ONU, explaining his “[e]mployment pursuant to
this appointment is subject to the rules, regulations, and
personnel policies of the University” (PX 1 at 1; see

also PX 2 at 1). 1  This catch-all “applicable-rules” phrase
generally includes the ONU Handbook (PX 7), as well as
the Bylaws of the ONU Claude W. Pettit College of Law
(PX 5; see also Tr. at 53–54). Both policies refer to faculty
dismissal procedures.

Handbook Provisions. Under the Handbook, “[t]enure is
the right to appointment on a continuing basis until the
faculty member resigns, retires, or is separated from the
University for adequate cause in accordance with the
procedures set forth herein or hereafter defined” (PX
7 at 18 (§ 2.4(1))). The University Administration “has

the right to discipline faculty members for just cause,”
with penalties ranging from “oral reprimand to immediate
discharge” (id. at 31 (§ 2.10)). However, a faculty
member targeted for discharge is “permitted the recourse
provided in Dismissal in th[e] Handbook as the exclusive
remedy” (id.).

Section 2.10's reference to “Dismissal” means the
detailed procedures of Section 2.7, “Dismissal of Faculty
Member” (id. at 25). Section 2.7 allows dismissal
“only for adequate cause,” and provides examples of
“[c]auses that warrant such dismissal,” including “grave
misconduct” (id. (§ 2.7(1))). A violation of ONU's sexual
harassment policy is grounds for dismissal (id. at 49 (§
2.25(5)(D))).

“When the issue of dismissal for cause arises,” Section
2.7 is triggered, beginning with an informal conference
between the faculty member and the relevant college dean
which, if unsuccessful, leads to referral to “a standing
or ad hoc committee of five faculty members elected by
the faculty and charged with the function of rendering
confidential advice to both parties in such situations” (id.
at 25 (§ 2.7(2))). ONU's President considers the review
committee's report to determine if “dismissal proceedings
shall be undertaken” (id.). If the President decides such
“formal proceedings shall be initiated,” he or she explains
to the faculty member the basis for the charge (id. at
26 (§ 2.7(3))). ONU may suspend a faculty member
during termination proceedings “only if immediate harm
to the faculty member, to others, or the instructional
program of [ONU] is threatened by the faculty member's
continuance” (id. at 27 (§ 2.7(14))).

*2  Proceedings then shift to the hearing committee.
“A committee of five full-time faculty members,” elected
by the University Faculty, “conduct[s] the hearing and
render[s] a decision” regarding “whether or not the faculty
member should be removed from the faculty position held
on the grounds stated” in the President's charge (id. at 26
(§ 2.7(3)–(4)); see also id. at 151–52 (membership of review
and hearing committees, respectively)). The Handbook
includes extensive procedural protections (id. at 26–27 (§
2.7(4)–(9))). The hearing committee must make “explicit
findings” whether dismissal is appropriate (id. at 27 (§
2.7(10))), and the University bears a preponderance-of-
the-evidence burden of proof (id. at 26 (§ 2.7(7))). After the
hearing committee reaches a decision, the President sends
the committee's report to the ONU Board of Trustees,
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which can sustain or overrule the committee (id. at 27 (§
2.7(12))).

Law School Bylaws. The Bylaws establish rules that
“are the exclusive means of making hiring, retention,
promotion[,] and tenure decisions” at the Law School
(PX 5 at 2 (Bylaw I(A))). Bylaw III, titled “Retention,”
explains how the Law School retains non-tenured faculty
(see id. at 12 (Bylaw III(A)(1))). Bylaw III also provides
that “[d]ismissal of tenured faculty shall not occur except
pursuant to AAUP, ABA, and AALS guidelines” (id. at
13 (Bylaw III(A)(2))). The AAUP's Regulations describe
in detail dismissal procedures for faculty members (PX
6 at 65–67), while the ABA Standards provide similar
recommended procedures, albeit in briefer form (DX
33 & 34). The AALS guidelines only condition AALS
membership on a law school maintaining “academic
freedom and tenure in accordance with the principles of
the” AAUP. Traster v. Ohio Northern Univ., Case No.
3:12–cv–02966, Doc. 1–3 at 277 (N.D. Ohio 2012).

The Disputes. The parties generally agree that the
applicable rules referenced in Traster's appointment letter
incorporate into Traster's employment contract both
the Handbook and Bylaws (Doc. 56 at 3), but they
disagree about whether the Bylaws have any application to
dismissal proceedings and, if so, what the Bylaws require
of the University.

Traster emphasizes six differences between the Handbook
and the Bylaws. The existence of these differences
is premised on Traster's assumption that the Bylaw's
reference to the AAUP Regulations incorporates every
aspect of the AAUP-recommended process into the Law
School dismissal process. Here is how Traster frames those
differences (see Doc. 70 at 6):

• The Regulations require a university to consult with
“the Faculty Committee on Academic Freedom and
Tenure” regarding the terms of suspension pending
dismissal proceedings (PX 6 at 65–66 (§ 5(c)(1))),
while the Handbook vests suspension authority in the
President alone (PX 7 at 27 (§ 2.7(14))).

• The Regulations prohibit suspension without pay (PX
6 at 65–66 (§ 5(c)(1))), while the Handbook is silent
on the subject.

• The Regulations “[p]rovide[ ] a right to a hearing
before the Law School Tenure Committee,” which

Traster contends is “the elected faculty hearing
committee” referenced in the Regulations (Doc. 70 at
6 (quoting PX 6 at 65 (§ 5(c)))), while the Handbook
assigns the hearing task to a standing Hearing
Committee on the Dismissal of Faculty, staffed by
five faculty members from departments across the
University (PX 7 at 26 (§ 2.7(4)); see also id. at 151–
52).

• The Regulations allow the faculty member two
peremptory strikes of hearing committee members
(PX 6 at 65 (§ 5(c))), while the Handbook provides a
single strike (PX 7 at 26 (§ 2.7(4))).

• The Regulations do not limit the faculty member's
attorney's role at the dismissal hearing (PX 6 at 66
(§ 5(c)(5))), while the Handbook does (PX 7 at 27 (§
2.7(9))).

• The Regulations require the university to show
adequate cause for dismissal by clear-and-convincing
evidence (PX 6 at 66 (§ 5(c)(8))), while the Handbook
requires only a preponderance showing (PX 7 at 26
(§ 2.7(7))).

*3  The process owed Traster during dismissal
proceedings is the key point of contention between the
parties, but they further dispute the authority ONU relied
on to suspend Traster pending termination proceedings.
ONU contends it used Section 2.10's general disciplinary
authority (see Doc. 69 at 6–7). Traster argues ONU used
Section 2.7(14), but breached his employment contract by
failing to make a finding that Traster's presence on campus
pending the outcome of dismissal proceedings posed an
immediate harm to ONU or a community member (see
Doc. 70 at 2–4).

STANDARD OF REVIEW

In construing Traster's employment contract, this Court's
role is to “give effect to the intent of the parties,” looking
first to the contract as a whole and presuming the parties
manifested their intent through “the plain and ordinary
meaning of the language used in the contract unless
another meaning is clearly apparent from the contents
of the agreement.” Sunoco, Inc. (R & M) v. Toledo
Edison Co., 129 Ohio St.3d 397, 404 (2011). “Where one
instrument incorporates another by reference, both must
be read together.” Christe v. GMS Mgmt. Co., 124 Ohio
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App.3d 84, 88 (1997). “As a matter of law, a contract is
unambiguous if it can be given a definite legal meaning.”
Sunoco, Inc. (R & M), 129 Ohio St.3d at 404 (quotation
marks omitted).

A contract is ambiguous, however, if it contains
conflicting provisions, see Fairmont Creamery Co. v.
Ewing, 43 Ohio App. 191, 196 (1932), or terms that
are “so broad and vague as to require reference outside
the instrument in order to comprehend [their] meaning,”
Stony's Trucking Co. v. Pub. Utils. Comm'n, 32 Ohio St.2d
139, 142 (1972). “[W]here the language of a contract is of
doubtful import, it is proper to ascertain the circumstances
which surrounded the parties at the time it was made, the
object intended to be accomplished, and the construction
which the acts of the parties show they gave to their
agreement, in order to give proper construction to the
words they have used in the instrument, and to determine
its legal effect.” Blosser v. Carter, 67 Ohio App.3d 215,
219 (1990) (quotation marks and emphasis omitted).
“No provision of a contract [should] be disregarded
as inconsistent with other provisions, unless no other
reasonable construction is possible.” Broad St. Energy Co.
v. Endeavor Ohio, LLC, 975 F.Supp.2d 878, 884 (S.D.
Ohio 2013) (quotation marks omitted). Traster bears the
burden to prove each element of his contract claim by a
preponderance of the evidence. See Cooper & Pachell v.
Haslage, 142 Ohio App.3d 704, 707 (2001).

CONCLUSIONS OF LAW

ONU did not Breach Traster's Employment Contract by
Applying the Handbook
After careful review of the employment contract text
and structure, the context in which it was adopted,
the purpose for its adoption, and past practice at the
University, this Court concludes Traster's employment
contract entitled him to the process outlined in the
Handbook. Law School Bylaw provisions that reference
the “retention” of law school faculty refer to the process
of either granting tenure or renewing term contracts.
And the Bylaw statement that “[d]ismissal of tenured
faculty shall not occur except pursuant to AAUP, ABA,
and AALS guidelines” (PX 5 at 13 (Bylaw III(A)(2)))
means the disciplinary procedures adopted by ONU
must be consistent with these educational associations'
standards, which themselves are only recommendations.
This “pursuant-to” clause does not wholesale adopt these

standards as the dismissal procedure that applies to
tenured law faculty. The Handbook dismissal provisions
are consistent with these recommended guidelines.
Because a reasonable reading can be given to both
Handbook Section 2.7 and Bylaw III(A)(2), this Court
rejects Traster's request to substitute, in full, the AAUP
Regulations for ONU's generally applicable dismissal
provisions.

*4  Text and Structure. Dictionary definitions help set the
ordinary meaning of contract language. See Sunoco, Inc.
(R & M), 129 Ohio St.3d at 404. With the exception of a
narrow dispute over the meaning of Sections 2.7(14) and
2.10, neither party disputes the meaning of language used
in Section 2.7. Rather, the parties dispute what the Bylaws
mean when they state that tenured faculty “shall not [be
dismissed] except pursuant to AAUP, ABA, and AALS
guidelines” (PX 5 at 13 (Bylaw III(A)(2))).

“Pursuant to” means “[i]n compliance with,” “in
accordance with,” or “under” some other provision or
authority. BLACK'S LAW DICTIONARY 1431 (10th
ed.2014); see also WEBSTER'S II NEW COLLEGE
DICTIONARY 900 (“In accordance with”). That phrase
could reasonably mean that a tenured law faculty member
can be dismissed only if ONU uses the procedures
specified in the relevant guidelines. But the same
phrase could mean that a tenured faculty member can
be dismissed if ONU's dismissal procedures are “in
accordance” with, or consistent with, the referenced
guidelines, not that ONU's dismissal procedures must be
in all particulars identical with the guidelines.

Structure confirms that, when the law faculty adopted the
pursuant-to clause, it sought to endorse the referenced
guidelines as a basis for disciplining faculty who otherwise
have continuing appointments, not to adopt those
provisions wholesale. See Marusa v. Erie Ins. Co.,
136 Ohio St.3d 118, 120 (2013) (“The meaning of a
contract is to be gathered from a consideration of all its
parts ....” (quotation marks omitted)). The law faculty
established the Bylaws as the “exclusive means for making
hiring, retention, promotion [,] and tenure decisions” at
the Law School (PX 5 at 2 (Bylaw 1(A))). The law faculty
did not purport to establish exclusive rules for disciplining
its own members.

The Bylaws' structure, unchanged since Traster joined the
faculty (compare id., with DX 32), follows that limited
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purpose. Bylaw II, titled “Hiring,” establishes criteria for
filling positions and assigns recruitment roles (PX 5 at 8–
11). Bylaw III, titled “Retention,” explains the basis for
retaining non-tenured faculty and other Law School staff
(id. at 12–14). Bylaw IV, titled “Promotion,” establishes
how Law School employees advance in their careers (id.
at 15–21). Bylaw V sets tenure standards and explains the
basis for renewing the four-year contracts held by certain
non-tenured employees (id. at 22–25). Bylaw VI spells out
faculty evaluations (id. at 26–27).

The sole reference to dismissal standards for tenured law
faculty does not appear in a separate Bylaw dealing with
tenured faculty dismissal, as one would expect of such an
important topic. Rather, the reference appears in Bylaw
III, in a single-sentence subsection that follows a page-
long discussion of how the Law School retains—not how it
disciplines—non-tenured law faculty. “Retention” in this
sense means that non-tenured faculty and law librarians,
legal writing instructors, and law clinic instructors
undergo regular evaluation and are retained if they
meet performance goals (id. at 12 (Bylaw III(A)(b))). By
contrast, tenured faculty receive continuing appointments
that do not depend on the Tenure Committee's assessment
of the faculty member's performance (see, e.g., PX
7 at 18 (§ 2.4(1))). The closest parallel to the non-
tenured-faculty retention provision would therefore be a
tenured-faculty provision that reasonably is read to mean
such an appointment continues except upon dismissal
proceedings, held according to policies that are consistent
with recommendations of the AAUP, the ABA, and
AALS. That is what the pursuant-to clause does.

*5  Had the law faculty intended itself be the arbiter of
tenured law professor dismissal, it would have created
some body tasked with serving that role. Traster argues
the Tenure Committee serves as the hearing committee,
but that contention fails for two reasons.

First, not even the AAUP Regulations charge a faculty
tenure committee with overseeing dismissal proceedings.
Rather, the Regulations assign that responsibility to
“the elected faculty hearing committee” (PX 6 at 65 (§
5(c))). When the AAUP Regulations assign a task to
a faculty tenure committee, they do so expressly: the
Regulations suggest having a tenure committee advise
the administration on suspending a faculty member prior
to the conclusion of termination proceedings (id. at 66
(§ 5(c)(1))). Traster's reading wipes away the AAUP

Regulation's careful distinction between the tenure and
hearing committees.

Second, under the Law School Constitution, the Tenure
Committee's role is limited to “questions of retention,
promotion, and tenure as specified in the [Law School]
bylaws” (PX 3 at 6 (Art. I, § 4(A)(5)); see also PX 4 at
3 (Art. I, § 4(A)(5)–(6)) (1984 Constitution, assigning to
the Tenure Committee “questions of tenure as specified
in the bylaws,” and retention and promotion questions
to a now-defunct Retention–Promotion Committee)). If
the law faculty also intended the Tenure Committee to
hold quasi-judicial proceedings to decide if adequate cause
exists to terminate a tenured law faculty member, it would
have said so. In a related context, where the Law School
acts pursuant to a delegation from ONU (PX 7 at 158), the
law faculty set forth with great particularity the process
owed a law student charged with violating the student
code of conduct (PX 20 at 13–20), including the faculty's
role in the adjudicatory process.

Finally, reading the pursuant-to clause as serving a
dual function—describing the basis for continuing a
tenured faculty member's appointment, and endorsing
recommended guidelines for University-wide dismissal
procedures—gives meaning to key portions of the
Handbook, including the statements that a faculty
member facing discharge “will be permitted the recourse
provided” in Section 2.7 “as the exclusive remedy” (PX 7
at 31 (§ 2.10)). Traster's reading renders these provisions
meaningless, at least with respect to tenured law faculty.
And it creates a strange result, affording tenured law
faculty more process during dismissal proceedings than
their tenure-track or non-tenured colleagues. After all, the
pursuant-to clause appears in a section that references
tenured law faculty only. Setting aside the oddity of having
two different dismissal procedures apply to the faculty of
the same college, Traster's reading offers less process to the
very faculty members who presumably most need robust
academic-freedom protections: younger, less-established
professors, who bid for increasingly scarce law school
faculty appointments and tenure by publishing in new,
unique areas of the law. The law faculty would not have
intended such results.

Context. The pursuant-to clause cannot reasonably be
construed without reading that clause in the context of
the law faculty's authority and place within the University
structure. As that structure shows, the law faculty's
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authority to adopt, on its own, dismissal processes that
apply to tenured law faculty is doubtful as best. A
reasonable reading of the pursuant-to clause should not
impute to the law faculty a power it likely does not possess,
yet that is just what Traster's reading would do.

*6  The Law School is not an autonomous institution;
it is one of ONU's five constituent colleges, and its
tenured faculty are employed by ONU, not the Law
School (Tr. at 30). Three key entities comprise the
University: the Board of Trustees, the University Faculty,
and the college faculties. “The Faculty of the University,”
not the faculty of any one college, is primarily tasked
under the Faculty Constitution with “making policy
recommendations concerning academic matters and ... the
general welfare of the University” to the ONU Board of
Trustees, which has power to establish University policy
(PX 7 at 129 (Art. III, § 1)). A college faculty “has the
authority of the Faculty of the University in matters which
affect it alone, providing that its actions shall not conflict
with the policies or rules of the University” (id. (Art. III, §
2)). Faculty and college-specific constitutions and bylaws
delineate the roles of these entities, but Traster identifies
nothing in this governmental structure that suggests the
law faculty may, on its own, design dismissal procedures
that apply to itself.

Traster apparently looks first to Article III of the Faculty
Constitution, which in general terms assigns authority
to the University Faculty, and partially delegates that
authority to the college faculties. The design of dismissal
procedures does not fall within the scope of the college
faculty's delegated authority for at least two reasons.

First, a procedure governing how tenured faculty may be
disciplined is not a matter that affects a single college.
How a college treats allegations of sexual harassment can
have a much broader impact on the university, including
(to name a few) negative publicity and government
enforcement or private civil lawsuits filed under Title IX
or its implied right of action. See, e.g., 20 U.S.C. § 1682;
Cannon v. Univ. of Chicago, 441 U.S. 677, 717 (1979).

Moreover, while the alleged sexual harassment in this
case involved a Law School professor, and Law School
employee and Law School student, what if the harassment
involved people from different colleges? Would each be
entitled to a different procedure? Of course not. There
is a single disciplinary procedure, not focused on the

tenure requirements of each college, but intended to apply
campus-wide.

Second, even if the law faculty's delegated authority
extended to such matters, that delegated authority would
not include authority to act without the Board's approval.
The University Faculty only may recommend important
policy changes to the Board. The law faculty would have
that same power, and Traster provides no evidence that
the Board approved a Law School-designed dismissal
process. What the University has done, however, is (1)
adopt disciplinary procedures that purport to apply across
the University and (2) direct colleges to adopt policies
centering on “promotion, tenure, [ ] continuing contracts,”
and faculty recruitment—the very topics addressed in
the Law School Bylaws (see, e.g., PX 7 at 181, 201–02).
Traster provides no evidence that the Board ever directed
any college to design its own faculty dismissal processes.

Nor does Article III's title, “Educational Policy,”
authorize a Law School-specific dismissal process (id.
at 129). The design of dismissal procedures is not
an “educational policy,” similar to a faculty research
assistant policy (PX 18) or policies to promote faculty
scholarship (PX 19). Dismissal procedures go to the heart
of the University's relationship with its employees.

The other Faculty Constitution provision referenced
by Traster, Article IX, is no more helpful. Article
IX empowers the University Faculty to adopt bylaws
“necessary for the proper conduct and regulation of its
business,” so long as those bylaws do not conflict with
the Faculty Constitution (PX 7 at 134 (Art. IX, § 1)).
The University Faculty has used this authority only to
structure meetings of the University Faculty (id. at 136
(Faculty Bylaws 1 & 2)) and the University Council (id.
at 136 (Faculty Bylaw 3)), and to create University-
wide committees (id. at 137–46 (Faculty Bylaws 3–7)).
The University Faculty's “business” does not extend
to independently adopting policy, and the committees
established by the Faculty Bylaws are no different;
they sit only to recommend policy changes to the
University Council and the Board, and implement existing
university policy (id. at 137 (Faculty Bylaw 5)). In
the absence of another delegated power, Article III's
delegation provision would only grant the law faculty
this same limited power (Tr. at 109–10) (Provost Crago's
explanation of how a University-wide suspension-with-
pay policy would be adopted).
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*7  Traster also points to provisions of the Law School
Constitution that, in his opinion, state the governing
law faculty holds “fundamental governing power at
the law school” (id. at 6) (emphasis added). What the
relevant provision in fact states is that the “[f]undamental
governing power of the College of Law is vested in the
governing faculty who may vote on all matters” (PX 3
at 4 (Art. I, § 2(D)) (emphasis added)). This difference
in prepositional phrases is subtle, but important. Traster
suggests that the law faculty has plenary power at the
Law School, and therefore may decide the terms on which
ONU may dismiss its employees.

His reading, granting more power to the law faculty
than to the University Faculty, disregards the careful
division of authority set forth in the Faculty Constitution
—no party suggests the University Faculty could amend
Section 2.7 on its own. Relevant Law School Constitution
provisions are more plainly read to divide the authority
vested in the College of Law between the law faculty
on the one hand, and the Law School administration on
the other. The law faculty has “the power to decide all
issues affecting the College of Law,” except for “purely
administrative decisions such as budget and salary” (PX
3 at 5 (Art. I, § 2(H))), while the Dean and his or her
staff are responsible for “daily administration of the Law
School” (id. at 8 (Art. II, § 1)).

In sum, Traster fails to identify any feature of University
structure authorizing the law faculty to adopt, on its own,
a separate dismissal procedure for tenured law faculty.
His reading of the pursuant-to clause is unreasonable, and
implausible, in light of the context in which it was adopted.

Purpose. This Court construes contractual ambiguity
in light of “the object intended to be accomplished”
by the contracting parties. Blosser, 67 Ohio App.3d
at 219 (quotation marks and emphasis omitted). The
purpose intended by the ONU employment contract
was to provide qualified faculty members tenure and
the academic freedom to express controversial views,
while at the same time allowing ONU to end tenured
appointments in exceptional circumstances (see PX 7 at
25 (§ 2.7(1)) (“Dismissal ... shall not be used to restrain
faculty members in the exercise of academic and artistic
freedom.”)). To protect academic freedom, the parties
agreed to extensive procedural protections embodied in
Handbook Section 2.7. Because this Section so closely

resembles the process set forth in the AAUP Regulations,
construing Traster's employment contract to contain only
the Handbook procedure fits the parties' objective. The
AAUP Regulations and Handbook Section 2.7 are near
mirror images (see appendix).

Traster mostly points (Doc. 70 at 6) to differences
between the two sets of rules that are insignificant when
viewed in the context of all of Section 2.7's procedural
protections, or which in fact are not clear differences
at all. Traster was allowed to strike without cause
only one hearing committee member, while under a
framework that mirrored the Regulations, he could have
struck two members. The Regulations recommend that
the administration consult with the Faculty Committee
on Academic Freedom and Tenure concerning whether
and how to suspend a faculty member during dismissal
proceedings, while the Handbook contains no similar
faculty advisory role. Under both frameworks, however,
suspension authority lies with the administration alone.

Traster also alleges that counsel's role differs substantially
under the two sets of rules. The Handbook expressly
limits counsel's hearing role, while the Regulations do
not. Traster therefore concludes the Regulation-designed
hearing committee cannot limit counsel's hearing role, but
that conclusion does not necessarily follow.

*8  Two Regulation recommendations that differ from
parallel Handbook provisions—the clear-and-convincing
evidentiary burden and the prohibition on suspensions-
without-pay—are more significant, but a dismissal
procedure that omits these features nonetheless achieves
the parties' objective.

Past Practice. Finally, this Court may “look to ... past
practice to aid in interpretation” of ambiguous contract
language. Westgate Ford Truck Sales v. Ford Motor Co.,
25 N.E.3d 410, 416 (Ct. App. 2014).

Past practice weighs against Traster's view of the
interaction between the Handbook and the Bylaws.
Though Traster sat on the Tenure Committee for more
than three decades, he cannot recall the Committee ever
presiding over disciplinary proceedings (Tr. at 41–42).
Provost David Crago, who has held Law School tenure
since 1997, also cannot recall the Committee involved in
disciplinary proceedings (id. at 104). Traster testified that
at least some Committee members knew of his Section
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dismissal proceedings (id. at 49–50), but no Committee
member petitioned ONU to transfer Traster's case to the
Committee (id. at 81). Not even Traster presents evidence
that he asked the hearing committee for such a transfer
(see PX 8–15), and he cannot recall when he first believed
that the wrong committee had heard his case (Tr. at 35–
36).

Further, Traster presented no evidence that any of ONU's
colleges has weighed a faculty member's dismissal under
a college-specific dismissal framework. Traster is one of
two ONU faculty members disciplined under the sexual
harassment policy during current ONU President Daniel
DiBiasio's tenure. The second faculty member, a former
College of Arts & Sciences instructor, was disciplined
under the Handbook and not according to his college's
bylaws (id. at 81).

Traster agrees that the University sexual harassment
policy was properly applied to his case, but at the same
time argues the Tenure Committee should have presided
over application of that policy, not the Faculty Grievance
Committee (id. at 32). But the sexual harassment policy
itself calls for the Faculty Grievance Committee to handle
sexual harassment complaints (PX 7 at 48 (§ 2.25(5)(B))),
and there is no precedent for such a selective application
of only parts of the sexual harassment policy.

Finally, Traster presents no evidence that the AAUP,
the ABA, or AALS has ever complained that Section
2.7 so lacks procedural protections that ONU fails to
protect the academic freedom of faculty members who are
considered for dismissal. In its most recent survey of the
Law School's compliance with ABA standards, the ABA
continued the Law School's accreditation, noting no issues
with ONU's faculty dismissal processes (DX 35). In fact,
the ABA found that “[a]ll members of the law faculty ...
are covered by the University policy on academic freedom,
which is essentially similar to the AAUP 1940 Statement
on Academic Freedom and Tenure” (DX 35 at 13). The
AAUP's 1940 Statement serves as the basis for the ABA,
AAUP, and AALS standards referenced in the pursuant-
to clause (see PX 6 at 1; DX 34 at 163 n.*; Traster v. Ohio
Northern University, Case No. 3:12–cv–02966, Doc. 1–3 at
277 (N.D. Ohio 2012)).

Summary. Contract text and structure, context, the
parties' objectives, and past practice all show that Traster
was entitled to only the dismissal process set forth

in the Handbook. The pursuant-to clause confirms
that, in the absence of dismissal proceedings, held
according to procedures that are consistent with ABA,
AAUP, and AALS guidance, a tenured faculty member's
appointment continues and is not subject to any periodic
retention review by the Law School. Traster's contrary
reading invalidates entire sections of the Handbook and
substitutes for those sections a procedure that Traster
fails to show the law faculty had the power to adopt,
that has never been used by the Law School to discipline
tenured faculty, and that the law faculty itself did not
insist on employing in Traster's case. “No provision of
a contract [should] be disregarded as inconsistent with
other provisions, unless no other reasonable construction
is possible.” Broad St. Energy Co., 975 F.Supp.2d at
884 (quotation marks omitted). Because a reasonable
construction gives effect to both Handbook Section 2.7
and the pursuant-to clause, this Court concludes Traster's
employment contract allowed him the procedure set forth
in Section 2.7 only. ONU therefore did not breach
Traster's employment contract by applying the Handbook
to his case.

ONU's Departure from the Handbook is not a Breach of
Contract
*9  Traster generally concedes that ONU afforded him

the process called for in the Handbook (Doc. 70 at 2).
That concession has one qualification: “ONU wrongfully
suspended Professor Traster ... [when it] made no finding
of immediate harm as required under both the Faculty
Handbook and the Bylaws” (id. at 9). Traster here refers
to Handbook Section 2.7(14) (PX at 7 at 27):

Until final decision upon
termination of an appointment, the
faculty member will be suspended
or assigned to other duties in
lieu of suspension by the President
only if immediate harm to the
faculty member, to others, or the
instructional program of [ONU] is
threatened by the faculty member's
continuance.

ONU responds that it did not suspend Traster under
Section 2.7(14); it used Section 2.10, which grants the
Administration “the right to discipline faculty members
for just cause,” allowing penalties to range from “oral
reprimand to immediate discharge” (id. at 31).

P.App.161
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ONU was bound to follow Section 2.7(14), not Section
2.10. Provost Crago testified Section 2.7(14) did not
apply because, at the time ONU made its suspension
decision, it was not considering Traster's termination (Tr.
at 109–12; see also Doc. 69 at 6–8). Yet in his March
16, 2012 suspension letter, Crago told Traster that, if
true, the sexual harassment complaints “warrant your
dismissal” (Doc. 70–1 at 1). ONU plainly was considering
Traster's dismissal when it suspended him. Therefore, as
ONU concedes, “Section 2.7(14) would be relevant in the
event that dismissal was intended at the time of the initial
suspension” (Doc. 69 at 6).

But ONU says while that provision is relevant, no
immediate-harm finding was necessary in Traster's case,
because Section 2.10 is an alternative basis for suspending
a faculty member (id. at 7). This Court rejects that
argument. Section 2.10 might justify suspension as a
sanction for misconduct, but Traster was not suspended
as a sanction following a just-cause determination. He
was suspended in advance of being sanctioned by ONU,
while ONU was expressly considering his dismissal, and
because ONU's administration worried Traster's presence
on campus was harmful to others and the University
environment. Section 2.10 itself permits a faculty member
in Traster's position “the recourse provided in” Section 2.7
“as the exclusive remedy” (PX 7 at 31), and the immediate-
harm provision is part of Section 2.7. “[A] court must give
meaning to all provisions of a contract if possible.” Vill.
Station Assoc. v. Geauga Co., 84 Ohio App.3d 448, 452
(1992).

Therefore, ONU could have suspended Traster prior
to the outcome of dismissal proceedings only if ONU
concluded his continued presence posed a threat of
immediate harm to others. Traster argues ONU breached
this provision because President DiBiasio testified he
made no such finding.

“Nominal, trifling, or technical departures from the terms
of a contract are not sufficient to breach it.” Burlington
Res. Oil & Gas Co. v. Cox, 133 Ohio App.3d 543,
548 (1999). “A party does not breach a contract if it
substantially performs the terms of the contract, even
if performance does not conform exactly to the plain
language of the contract,” Baile–Bairead, LLC v. Magnum
Land Servs., LLC, 19 F.Supp.3d 760, 767 (S.D. Ohio
2014) (quotation marks omitted), and “there is substantial

performance upon one side when such performance does
not result in any wrongful substantial injury to the other
side,” Ohio Farmers Ins. Co. v. Cochran, 104 Ohio St. 427,
434 (1922).

*10  Traster presents no evidence disputing ONU's
contention that it suspended him because of the gravity
of the allegations made against him, which “rang[ed]
from harassment to assault” (Doc. 70–1 at 1). President
DiBiasio suspended Traster because of what he “learned
about the nature of the physical sexual contact with
the staff member and the less severe but nonetheless
still unwelcome contact with the student, that those two
together and, in particular, the nature of the physical
assault led to the belief and the outcome that we suspended
Professor Traster without pay” (Doc. 41 at 43; see also Tr.
at 67). President DiBiasio worried that such assaults could
happen again (Tr. at 67). Provost Crago testified that he
had concluded Traster posed a threat of immediate harm
to others. He gave particular weight to the Law School
Employee's allegations, that Employee felt “extremely
uncomfortable” around Traster, and that Law Student
worried “Professor Traster was going to continue to
behave in the way he behaved with her” (Doc. 40 at 88–
91). President DiBiasio may not have invoked the words
“immediate harm,” and Provost Crago may not have
“compartmentalized” his decision in that way (id. at 88),
but the basis for their decision is substantially the same as
such a finding.

The immediate-harm provision is intended to prevent
hasty, ill-considered, or punitive suspensions prior to a
final determination of adequate cause. Traster disagrees
with ONU's basis for its suspension decision, but he has
not shown that ONU entered its suspension decision
without consideration of the immediate-harm provision's
fundamental purpose. Given the grave allegations
Traster faced, particularly with respect to the Law
School Employee, he has not shown the absence of a
particularized immediate-harm finding “result[ed] in any
wrongful substantial injury” that would not have occurred
if ONU had considered making such a particularized
finding. Ohio Farmers Ins. Co., 104 Ohio St. at 434. Traster
has at most shown a “[n]ominal, trifling, or technical
departure[ ] from the terms of [the] contract,” Burlington
Res. Oil & Gas Co., 133 Ohio App.3d at 548, but not a
breach of the contract.

P.App.162
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ONU's Decision to Terminate Traster is Supported by
Substantial Evidence
ONU did not breach Traster's employment contract by
affording him only those procedures set forth in the
Handbook, and Traster presents no evidence showing a
material breach of Section 2.7(14). Because the Handbook
alone applies, Traster is not entitled to suspension-
without-pay damages. That leaves Traster's “challeng[e to]
ONU's findings reached during the 2012–13 proceedings,”
specifically, whether “ONU's basis for terminating Traster
is ... ‘just cause’ within the meaning of the contract” (Doc.
62 at 2).

“When the parties' contract defines the procedure to be
used to determine termination of a tenured professor's
contract at a private university, the standard of review is
whether the contract and the United States Constitution
have been adhered to, and whether there is substantial
evidence in the record to support the termination.” Brahim
v. Ohio Coll. of Pediatric Med., 99 Ohio App.3d 479, 487
(1994) (quotation marks omitted). Substantial evidence
review is limited to the record assembled by the university.
See Yackshaw v. John Carroll Univ. Bd. of Trustees, 89
Ohio App.3d 237, 242 (1993).

On this standard, Traster cannot possibly show that
ONU's termination decision lacks an adequate basis in
the record. The Hearing Committee on the Dismissal
of Faculty heard testimony from law student and
employee describing Traster's alleged sexually harassing
behavior (see, e.g., Doc. 24–2 at 101–111, 240–56). The
Hearing Committee credited this testimony (DX 41),
and this Court must generally defer to those credibility
determinations, cf. Univ. of Cincinnati v. Conrad, 63
Ohio St.2d 108, 111 (1980) (per curiam). Having credited
this testimony, the Board's decision to terminate Traster
for violations of the sexual harassment policy rested on
reliable, probative, and substantial evidence.

CONCLUSION

For these reasons, this Court concludes ONU did
not breach its employment contract with Traster by
suspending him without pay and then subjecting him to
dismissal procedures under Handbook Section 2.7. ONU's
decision to terminate Traster is supported by substantial

evidence. ONU is entitled to judgment on Traster's breach
of contract claim, with no remaining claims.

*11  IT IS SO ORDERED.

APPENDIX

IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF OHIO

WESTERN DIVISION

Vernon L. Traster, Plaintiff,

vs

Ohio Northern University, Defendant.

Case No. 3:13 CV 1323

JUDGE JACK ZOUHARY

• The Regulations prohibit use of dismissal process to
infringe on academic freedom (PX 6 at 65 (§ 5(a))); so
does Handbook Section 2.7(1).

• The Regulations require that formal dismissal
proceedings be preceded by informal conferences,
screening by a faculty committee, and a statement of
the issue for dismissal (PX 6 at 65 (§ 5(b))); so does
Handbook Section 2.7(2).

• Under the Regulations, formal dismissal proceedings
begin before a faculty hearing committee. The
Regulations ensure impartiality of that committee by
requiring biased committee members to self-recuse and,
further, grants the faculty member two “peremptory”
strikes to use against committee members (PX 6 at 65
(§ 5(c))); Handbook Section 2.7(4) provides the same
protections, except the faculty member has a single
peremptory.

• The Regulations allow the faculty member to waive a
hearing, and in such case requires the hearing committee
to decide the charge on the basis of “all available
evidence” (PX 6 at 66 (§ 5(c)(3))); so does Handbook
Section 2.7(5).
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• The Regulations allow the committee to decide if a
hearing will be open or closed to the public (PX 6 at 66
(§ 5(c)(4))); Handbook Section 2.7(5) allows the faculty
member to make the same decision.

• The Regulations permit the faculty member to be
represented by counsel (PX 6 at 66 (§ 5(c)(5))); so does
Handbook Section 2.7(7).

• The Regulations require an on-the-record hearing and a
free transcript copy for the faculty member (PX 6 at 66
(§ 5(c)(7))); Section 2.7(7) also requires a record hearing,
but the faculty member must pay for a transcript.

• The Regulations place the burden of proof with the
university (PX 6 at 66 (§ 5(c)(8))); so does Handbook
Section 2.7(7).

• The Regulations allow the faculty member “an
opportunity to obtain necessary witnesses and
documentary or other witnesses,” and promises
university cooperation in obtaining such evidence (PX 6
at 66 (§ 5(c)(10))); so do Handbook Sections 2.7(8)(C)–
(D).

• The Regulations allow for cross-examination of
witnesses and admission of out-of-court statements in
certain cases (PX 6 at 66 (§ 5(c)(11))); so do Handbook
Sections 2.7(7) and 2.7(8)(A)–(B).

• Under the Regulations, the hearing committee is not
bound by “strict rules of legal evidence,” but instead
considers the most relevant evidence (PX 6 at 66 (§ 5(c)
(13))); so, too, for the Handbook's hearing committee
(PX 7 at 26 (§ 2.7(8))).

• The Regulations require a decision based on record
evidence (PX 6 at 66 (§ 5(c)(14))); so does Handbook
Section 2.7(10).

• The Regulations generally prohibit public discussion
of the dismissal proceedings prior to the time the
governing body reaches its decision (PX 6 at 66 (§ 5(c)
(15))); so does Handbook Section 2.7(11).

• The Regulations require the hearing committee to send
a written explanation of its decision to the university
president and governing body, along with a copy of
the hearing record. The governing body then explains
its decision to affirm or reject the hearing committee's
recommendation (PX 6 at 66 (§ 5(15)–(16))); ditto under
Handbook Sections 2.7(11)–(12).
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Footnotes
1 Pincites to trial exhibits refer to the exhibit's native pagination. All other record citation pincites refer to ECF pagination.
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