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INTRODUCTION 

Amici are individual Wisconsin teachers (the “Individual Teachers”) 

and are general municipal employees as defined in Section 111.70(1)(fm) 

Wis. Stats.  Each of them has the right under Section 111.70(4)(d) to vote 

next month as to whether they will or will not be represented by a particular 

union in negotiations with their employers.  All of them want to be heard 

on whether or not they must abide by the terms and conditions of 

employment negotiated for them by a collective bargaining agent.  Each of 

them prefers to deal with his or her employer as an individual rather than as 

part of a collective bargaining unit. 

There are tens of thousands of general municipal employees in the 

same position as the Individual Teachers.  None of them are parties to this 

lawsuit.  Not one of these public employees is bound by the Circuit Court’s 

Orders in this matter, yet the Circuit Court’s recent Contempt Order 

directed against the Wisconsin Employment Relations Commission 

deprives each of them of their statutory right to vote next month.  In order 

to protect their rights under Act 10, on October 29, 2013, the Individual 

Teachers filed an action in the Waukesha County Circuit  Court as Case 

No. 2013-CV-2473 (the “Waukesha County Action”).   
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In the Waukesha County Action, the Individual Teachers have sued 

James Scott and Rodney Pasch, in their official capacities as 

Commissioners of the Wisconsin Employment Relations Commission 

(“WERC”), seeking a declaration that WERC must hold elections for 

certified bargaining agents in 2013, or that, in the alternative, if WERC 

does not conduct certification elections, the Individual Teachers will have 

no collective bargaining agent in 2014 and cannot be bound by any 

collective bargaining agreement negotiated in 2014.  A copy of the 

Complaint in the Waukesha County Action is attached hereto. 

In the Waukesha County Action, the Individual Teachers are entitled 

to rely on the strong presumption that Act 10 is constitutional.  The 

Waukesha County Circuit Court is not bound by the Circuit Court’s 

decision in this case, either as a matter of precedent or issue preclusion.  

Indeed, the United States District Court for the Western District of 

Wisconsin recently rejected the very constitutional challenge accepted by 

the Circuit Court in this matter.  Laborers Local 236, AFL-CIO v. Walker, 

No. 11-cv-462, 2013 WL 4875995 (W.D. Wis. Sept. 11, 2013).  Morever, 

the United States Court of Appeals for the Seventh Circuit rejected a related 

challenge in WEAC v. Walker, 705 F.3d 640 (7th Cir. 2013), as did a 
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separate Dane County Circuit Court judge in another action, Wisconsin Law 

Enforcement Ass’n v. Walker, Case No. 12-CV-4474 (Order dated Oct. 23, 

2013).   

Act 10 is presumptively applicable to all local units of government 

and public employees not parties to this case; it has been upheld by three 

separate courts.  Until a court with jurisdiction over them or whose decision 

has precedential effect says otherwise, all local units of government and all 

public employees and their unions are bound to follow Act 10 and honor 

the rights granted thereunder.  The Circuit Court’s (effectively) state-wide 

injunction in this case (expressed as a Contempt Order) improperly 

deprives the Individual Teachers of their rights under Act 10, and the 

Individual Teachers request that this Court stay the Circuit Court’s 

Contempt Order.   

 

I) WERC Has the Obligation to Protect the Rights of the 

Individual Teachers. 

 

WERC has the ministerial duty to oversee certification and 

recertification elections, verify their results, and certify or decertify 

exclusive bargaining representatives based on those results.  Wis. Stat. § 

111.70(4)(d)3.b.  The unions that seek to represent the Individual Teachers 
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are bound to stand for recertification elections every year under Act 10.  Id.  

The Circuit Court has no authority to relieve the unions of that duty, as it 

has no jurisdiction over the Individual Teachers, the school districts for 

which the Individual Teachers work, or the unions that seek to represent the 

Individual Teachers.  WERC must apply the law to which those unions and 

employers are bound and must protect the rights afforded the Individual 

Teachers under Act 10. 

To say that WERC itself is bound by the Circuit Court’s ruling does 

not change that result.  In administering the required elections, WERC is 

not asserting its own rights, but protecting the rights of the Individual 

Teachers and all general municipal employees who are entitled to vote.   In 

performing that function, WERC cannot be bound to follow the Circuit 

Court’s decision in a case to which these others were not parties.  To hold 

otherwise would deprive the Individual Teachers of their rights under Act 

10 and give an action for declaratory relief an impact on non-parties that it 

plainly does not – and cannot – have.  See Wis. Stat. § 806.04(11) (“no 

declaration may prejudice the right of persons not party to the 

proceedings.”)    
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II) Not Granting A Stay Would Create Irreconcilable Paradoxes 

and Lose-Lose Situations 

 

The Circuit Court’s Contempt Order has needlessly created a 

situation of nightmarish complexity throughout the state.  Prior to that 

ruling, WERC was bound to follow the Circuit Court’s earlier deicison with 

respect only to the two unions that are parties to this litigation.
1
  But Act 10 

remained in force for every other union, and local unit of government.  

Public employees who wanted to to assert their rights under Act 10 were 

free to do so.   

But now the rights of those teachers are in doubt.  The Individual 

Teachers are at risk of losing their right to vote as to whether they will be 

represented for collective bargaining purposes and have filed a lawsuit to 

protect their rights.  But WERC has been ordered to refrain from 

conducting the elections in which their right to vote is to be exercised.    

That order should be stayed.  Holding elections preserves the rights 

of not only the Individual Teachers, but every general municipal employee 

in the state.  For those employees who wish to certify a bargaining agent, 

taking away this November’s election means that if Act 10 is upheld, they 

                                                           
1
 However, if the Circuit Court’s decision is reversed, any contract entered into in 

violation of Act 10 would be invalid. 
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will have missed their opportunity to elect a bargaining representative.  No 

union will have the right to be the exclusive bargaining representatives for 

teachers in 2014,
2
 because there was no election prior to December 1, 2013 

certifying any bargaining agents for 2014 as required by Section 

111.70(4)(d)3.b.   

Teachers who do not want to certify a collective bargaining agent for 

2014, as is their right under Act 10, would also be prejudiced because they 

would be denied the right to vote for their union’s decertification.  This 

prejudices the Individual Teachers who have the right not to be represented, 

the right not to be bound by a collective bargaining agreement, and the right 

to bargain individually.  The only way to prevent these complications is to 

stay the Contempt Order of the Circuit Court.   

CONCLUSION 

 For the reasons set forth above the Individual Teachers request that 

this Court stay the Contempt Order and permit WERC to administer the 

elections set for November, 2013.   

 

                                                           
2
 Unless the union currently has a collective bargaining agreement, in which case they 

will lose their status as the exclusive bargaining representative when the agreement 

expires. 


























