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FILED
04-18-2019
Clerk of Court
Shawano Co., WI

STATE OF WISCONSIN
CIRCUIT COURT SHAWANO COUNTY
_____________________________________________________________
VILLAGE OF MATTOON and
TOWN OF HUTCHINS
Plaintiffs,
v.

2019CV000010

Case No. 19-CV-10

UNIFIED SCHOOL DISTRICT OF ANTIGO,
Defendant.

SHEPHERD’S WATCH COMMUNITY CENTER, INC.’S
MOTION TO INTERVENE OR TO BE JOINED AS OR MADE A PARTY
Now comes Shepherd’s Watch Community Center, Inc. (“Shepherd’s Watch”), by its
attorneys the Wisconsin Institute for Law & Liberty, and hereby moves this Court: (1) to
authorize Shepherd’s Watch to intervene as of right pursuant to Wis. Stat. § 803.09(1); (2) to join
Shepherd’s Watch as a necessary party pursuant to Wis. Stat. § 803.03(1)(b); (3) to make
Shepherd’s Watch a party pursuant to Wis. Stat. § 806.04(11); or (4) to authorize permissive
intervention by Shepherd’s Watch pursuant to Wis. Stat. § 803.09(2). Attached to this motion is
Shepherd’s Watch’s Proposed Complaint (Exhibit A), which Shepherd’s Watch intends to file if
this motion is granted. In support of its Motion, Shepherd’s Watch states as follows:
1.

Shepherd’s Watch is a Wisconsin nonstock and not for profit corporation and

Christian community center with its principal office located at P.O. Box 80, Mattoon, WI 54450.
2.

On April 16, 2019, Shepherd’s Watch entered into a real property purchase

agreement (the “Purchase Contract”) with the Village of Mattoon (“Mattoon”) and Town of
Hutchins (“Hutchins”), pursuant to which Mattoon and Hutchins agreed to convey the property
located at 507 Stone Avenue, Mattoon, Wisconsin 54450 (the “Property”) to Shepherd’s Watch
for a price of $100.

1

Case 2019CV000010

3.

Document 10

Filed 04-18-2019

Page 2 of 28

The Purchase Contract is contingent on a final judgment in this case declaring that

Mattoon and Hutchins own the Property.
4.

The Unified School District of Antigo (the “Antigo School District”) disputes that

Mattoon and Hutchins own the Property, and claims instead that it owns the Property.
5.

By contesting Mattoon’s and Hutchins’ ownership of the Property, the Antigo

School District is harming Shepherd’s Watch by interfering with the lawful performance of the
Purchase Contract by Mattoon and Hutchins.
6.

Shepherd’s Watch could file a separate lawsuit against the Antigo School District

asserting Shepherd’s Watch’s claim to the Property and then seek to have that action
consolidated with this one, but that would be inefficient and would waste judicial resources.
Thus, Shepherd’s Watch instead seeks to protect its interest in the Property by intervening in or,
alternatively, being joined as or made a party to this lawsuit.
INTERVENTION AS OF RIGHT/NECESSARY JOINDER
7.

Under Wis. Stat. § 803.09(1) (“Intervention”),

Upon timely motion anyone shall be permitted to intervene in an action when the
movant claims an interest relating to the property or transaction which is the
subject of the action and the movant is so situated that the disposition of the
action may as a practical matter impair or impede the movant's ability to protect
that interest, unless the movant's interest is adequately represented by existing
parties.
Wis. Stat. § 803.09(1) (emphasis added).
8. Wisconsin courts interpret this statute to impose four requirements:
(A) that the movant's motion to intervene is timely;
(B) that the movant claims an interest sufficiently related to the subject of the
action;
(C) that disposition of the action may as a practical matter impair or impede the
movant's ability to protect that interest; and
2
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(D) that the existing parties do not adequately represent the movant's interest.
Helgeland v. Wisconsin Municipalities, 2008 WI 9, ¶38, 307 Wis. 2d 1, 745 N.W.2d 1
(footnote omitted).
9.

Under Wis. Stat. § 803.03(1)(b) (“Joinder of persons needed for just and complete

adjudication”),
[a] person who is subject to service of process shall be joined as a party in the
action if: . . . (b) The person claims an interest relating to the subject of the action
and is so situated that the disposition of the action in the person’s absence may: 1.
As a practical matter impair or impede the person’s ability to protect that interest .
..
Wis. Stat. § 803.03(1)(b).
10.

Despite the textual differences between § 803.09(1) and § 803.03(1)(b), the

Wisconsin Supreme Court has held that the four-factor analysis cited above applies under either
statute. Helgeland, 307 Wis. 2d 1, ¶¶128-137.1 Shepherd’s Watch meets each factor of this test.
11.

Shepherd’s Watch’s motion to intervene is timely. Whether a motion to intervene

is timely depends on “whether, in view of all the circumstances, the intervenor acted promptly”
and “whether the intervention will prejudice the original parties.” C.L. v. Edson, 140 Wis. 2d
168, 178-79, 409 N.W.2d 417 (Ct. App. 1987).
12.

Shepherd’s Watch acted promptly, filing this motion less than three months after

the institution of this lawsuit and before the initial scheduling conference. But the time elapsed
since institution of the suit is not even the relevant yardstick. Shepherd’s Watch could not have
intervened until it and Mattoon and Hutchins had reached agreement on the sale of the Property,
which occurred with the April 16, 2019 Purchase Contract. Consequently, Shepherd’s Watch

1

For simplicity, this section of this motion will refer to Shepherd’s Watch motion as a motion to intervene.
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moves to intervene just a matter of days after obtaining an interest in the Property and because
the motion is brought so early in this case, there is no prejudice to the original parties.
13.

Next, Shepherd’s Watch “claims an interest relating to the property . . . which is

the subject of the action” and “disposition of the action may as a practical matter impair or
impede the movant's ability to protect that interest.” Wis. Stat. § 803.09(1). Shepherd’s Watch
claims an interest in the Property under the Purchase Contract, and such an interest is sufficient
to provide Shepherd’s Watch with standing. See Wis. Stat. § 840.03(1) (authorizing “[a]ny
person having an interest in real property” to “bring an action relating to that interest”); Wis.
Stat. § 840.01(1) (defining “interest in real property” to include “present and future rights to, title
to, and interests in real property”); cf. Village of Arlington Heights v. Metro. Hous. Dev. Corp.,
429 U.S. 252, 255-263 (1977) (developer with a contract to purchase real property had standing
to challenge rezoning denial even though the developer did not yet own the subject property);
Hoppmann v. Reid, 86 Wis. 2d 531, 525, 273 N.W.2d. 298 (1979) (concluding, under
intervention statute, that purchasers of property met test of having “such an interest in the
property . . . as requires them to be parties for their own protection” in lawsuit between seller of
property and prior tenant who claimed right of first refusal).
14.

Moreover, the disposition of this action directly affects Shepherd’s Watch’s

interest. It has a Purchase Contract to buy the Property from Mattoon and Hutchins, and should
this Court determine that the Antigo School District holds title to the Property, the Purchase
Contract will be voided.
15.

Finally, Shepherd’s Watch’s interest is not adequately represented by the parties.

“[T]he showing required for proving inadequate representation ‘should be treated as minimal,’”
Helgeland, 307 Wis. 2d 1, ¶85 (quoting Armada, 183 Wis. 2d at 476).
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Shepherd’s Watch’s interest is obviously adverse to the Antigo School District for

reasons already discussed, but in this context it is also adverse to Mattoon and Hutchins.
17.

First, although Shepherd’s Watch and Mattoon and Hutchins are aligned at least

to some extent in this case, they are nevertheless adverse parties with respect to the Purchase
Contract they signed in that they are on opposite sides of that transaction. Shepherd’s Watch has
an interest in enforcing its contract without regard to whether Mattoon and Hutchins wish to do
so and without regard to whatever self-imposed limits Mattoon and Hutchins may have.
18.

Second, while both Shepherd’s Watch and Mattoon and Hutchins initially seek a

similar result in this case, given the differences between government entities like Mattoon and
Hutchins and private corporations like Shepherd’s Watch, these entities may at some future point
find themselves at cross-purposes with respect to their legal positions and interests.

For

example, Shepherd’s Watch may be willing to make arguments that have implications for the
powers of Wisconsin municipalities and school districts that Mattoon and Hutchins would not be
willing to advance. Or Mattoon and Hutchins might agree to a settlement that would adversely
affect the interests of Shepherd’s Watch.
19.

And finally, there are several parcels at issue in this case, and the parties may not

agree on the relative importance of acquiring each parcel.
20.

Consequently, this Court should authorize Shepherd’s Watch to intervene as of

right pursuant to Wis. Stat. § 803.09(1) or join Shepherd’s Watch as a necessary party pursuant
to Wis. Stat. § 803.03(1)(b).
NECESSARY DESIGNATION AS A PARTY
UNDER THE DECLARATORY JUDGMENTS ACT
21.

This is an action under Wis. Stat. § 806.04. Mattoon and Hutchins rely upon §

806.04 in their complaint and the Antigo School District references § 806.04 in its counterclaim.
5
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Under Wis. Stat. § 806.04(11), “When declaratory relief is sought, all persons

shall be made parties who have or claim any interest which would be affected by the declaration,
and no declaration may prejudice the right of persons not parties to the proceeding.”
23.

Shepherd’s Watch, by virtue of its Purchase Contract with Mattoon and Hutchins,

claims an interest in the Property which would be affected by the Court’s declaration.
Consequently, this Court should designate it a party to this proceeding.
PERMISSIVE INTERVENTION
24.

Alternatively, this Court can grant Shepherd’s Watch request to intervene under

Wis. Stat. § 803.09(2) which states that:
Upon timely motion anyone may be permitted to intervene in an action when a
movant's claim or defense and the main action have a question of law or fact in
common. . . . In exercising its discretion the court shall consider whether the
intervention will unduly delay or prejudice the adjudication of the rights of the
original parties.
25.

For reasons already stated above, Shepherd’s Watch’s claim and the main action

share a common question of law – namely, who holds title to the Property? Shepherd’s Watch’s
motion is timely in that allowing it to intervene will not unduly delay or prejudice the
adjudication of the rights of the original parties.
26.

“The very purpose of intervention is to allow interested parties to air their views

so that a court may consider them before making potentially adverse decisions.” Brumfield v.
Dodd, 749 F.3d 339, 345 (5th Cir. 2014) (discussing intervention of right). Shepherd’s Watch’s
interest in the Property is beyond dispute, and as a private party with an interest in the Property it
will offer a valuable perspective in this dispute between local governmental entities. Permitting
intervention will cause no delay and no harm to the parties. Consequently, this Court should
exercise its discretion to permit Shepherd’s Watch to intervene.
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CONCLUSION
27.

For the foregoing reasons, Shepherd’s Watch respectfully moves this Court: (1) to

authorize it to intervene as of right pursuant to Wis. Stat. § 803.09(1); (2) to join it as a necessary
party pursuant to Wis. Stat. § 803.03(1)(b); (3) to make it a party pursuant to Wis. Stat. §
806.04(11); or (4) to authorize permissive intervention by it pursuant to Wis. Stat. § 803.09(2).
28.

Shepherd’s Watch further requests that the Court set a briefing schedule for this

motion.
Dated this 18th day of April, 2019.
Respectfully submitted,
WISCONSIN INSTITUTE FOR LAW & LIBERTY
Attorneys for Proposed Plaintiffs
Electronically Signed by Richard M. Esenberg
Richard M. Esenberg, WI Bar No. 1005622
414-727-6367; rick@will-law.org
Donald A. Daugherty, Jr., WI Bar No. 1017628
(414) 727-7420; don@will-law.org
Anthony F. LoCoco, WI Bar No. 1101773
414-727-7419; alococo@will-law.org
1139 East Knapp Street
Milwaukee, WI 53202
414-727-9455
FAX: 414-727-6385
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STATE OF WISCONSIN
CIRCUIT COURT SHAWANO COUNTY
_____________________________________________________________
VILLAGE OF MATTOON and
TOWN OF HUTCHINS
Plaintiffs,
SHEPHERD’S WATCH COMMUNITY CENTER, Inc.
Intervenor-Plaintiff
v.

Declaratory Judgment
Case Code: 30701
Case No. 19-CV-10

UNIFIED SCHOOL DISTRICT OF ANTIGO,
Defendant.
______________________________________________________________________________
SHEPHERD’S WATCH COMMUNITY CENTER, INC’S [PROPOSED] COMPLAINT
______________________________________________________________________________
NOW COMES Shepherd’s Watch Community Center, Inc. (“Shepherd’s Watch”), by its
attorneys Wisconsin Institute for Law & Liberty, and alleges to the Court as follows:
1.

Shepherd’s Watch brings this declaratory judgment action pursuant to Wis. Stat. §

806.04 to obtain a declaration 1) that plaintiffs Village of Mattoon (“Mattoon”) and Town of
Hutchins (“Hutchins” and, together with Mattoon, the “Municipalities”) own the property
located at 507 Stone Avenue, Mattoon, Wisconsin 54450 (the “Property”) and possess the legal
right to convey the Property to Shepherd’s Watch; and 2) that the Unified School District of
Antigo (“Antigo School District”) has no right, title, or interest in the Property.

The

Municipalities and Shepherd’s Watch have lawfully entered into a contract for the conveyance of
the Property by the Municipalities to Shepherd’s Watch for valuable consideration, and by
contesting the Municipalities’ ownership of the Property, Antigo School District is harming
Shepherd’s Watch by interfering with the lawful performance of that contract by the
Municipalities.
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PARTIES
2.

Shepherd’s Watch hereby adopts and incorporates by reference paragraphs 2

through 4 of the Municipalities’ Complaint as though fully set forth herein.
3.

Shepherd’s Watch is a Wisconsin nonstock, not for profit corporation and

Christian community center with its principal office located at P.O. Box 80, Mattoon, WI 54450.
JURISDICTION AND VENUE
4.

Shepherd’s Watch hereby adopts and incorporates by reference paragraphs 6

through 8 of the Municipalities’ Complaint as though fully set forth herein.
STATEMENT OF SHEPHERD’S WATCH’S INTEREST
5.

This matter pertains to a dispute as to ownership of the former Mattoon

Elementary School located at 507 Stone Avenue, Mattoon, Wisconsin 54450 and legally
described as follows (the “Property”):
Parcel One:
Lot One (1) in Block Twenty-five (25) of the Plat of Mattoon, being a
subdivision of the East Half (E ½) of the Southeast Quarter (SE ¼) of
Section Nine (9) and the West Half (W ½) of the Southwest Quarter (SW
¼) of Section (10), Township Twenty-nine (29) North, of Range Twelve
(12) East.
(Village of Mattoon, County of Shawano, Wisconsin)
Tax Key 151 70050 0740 (subject premise and other land)
Parcel Two:
Lots Two (2) and Three (3) in Block Twenty-five (25) of the Village of
Mattoon
(Village of Mattoon, County of Shawano, Wisconsin)
Tax Key 151 70050 0740 (subject premise and other land)
Parcel Three:
Lots number Four (4) and Five (5) in Block Twenty-five (25) of the Plat
of the Village of Mattoon, Shawano County, Wisconsin.
(Village of Mattoon, County of Shawano, Wisconsin)
Tax Key 151 70050 0750 (subject premise and other land)

2
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The Property was operated as a school for over 100 years until 2016 when the

Antigo School District closed the public school which was then operating on the Property. In
early 2018, Shepherd’s Watch became interested in purchasing the Property in order to reopen
the building on the Property as a community center and ultimately as a private school.
7.

Thereafter, Shepherd’s Watch began discussing purchasing the Property with the

Municipalities.
8.

The Antigo School District stated that it would allow the sale of the Property to

Mattoon for $1, but only if Mattoon agreed to a restrictive covenant on the Property that would
prohibit any and all subsequent owners, including Shepherd’s Watch, from opening or operating
a school on the Property. On information and belief, the Antigo School District demanded this
restrictive covenant because it does not want any “competition” from a private school.
9.

In contrast, the Municipalities support Shepherd’s Watch plan for the Property

and have told Shepherd’s Watch that they think a community center and school at that location
would benefit Mattoon and Hutchins.
10.

On April 16, 2019, the Municipalities entered into a real property purchase

agreement with Shepherd’s Watch, pursuant to which the Municipalities will convey the
Property to Shepherd’s Watch for a price of $100 (the “Purchase Contract”). A true and correct
copy of the Purchase Contract is attached hereto as Exhibit A.
11.

Shepherd’s Watch’s obligations under the Purchase Contract are contingent on the

Municipalities’ obtaining a final declaration that they own the Property free and clear of any
purported interest of the Antigo School District.
12.

Shepherd’s Watch’s interest under the Purchase Contract is sufficient to allow

Shepherd’s Watch either 1) to intervene as of right pursuant to Wis. Stat. § 803.09(1) or
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permissively pursuant to Wis. Stat. § 803.09(2); 2) to be joined as a party pursuant to Wis. Stat. §
803.03(1)(b); or 3) to be made a party pursuant to Wis. Stat. § 806.04(11). Cf. Wis. Stat. §
840.03(1) (authorizing “[a]ny person having an interest in real property” to “bring an action
relating to that interest” for specified remedies including a declaration of interest); Wis. Stat. §
840.01(1) (defining “interest in real property” to include “present and future rights to, title to,
and interests in real property”); Vill. of Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S.
252, 255-263 (1977) (developer with contract to purchase property contingent on receiving
rezoning approval had standing to challenge rezoning denial even though developer did not yet
own subject property); Hoppmann v. Reid, 86 Wis. 2d 531, 525, 273 N.W.2d.298 (1979)
(concluding, under intervention statute, that purchasers of property met test of having “such an
interest in the property . . . as requires them to be parties for their own protection” in lawsuit
between seller of property and prior tenant claiming right of first refusal).
FACTUAL BACKGROUND
13.

On December 5, 1894, the Mattoon Manufacturing Company of Sheboygan

deeded Parcel One of the Property to School District No. 6, Town of Hutchins (“Hutchins School
District No. 6”).
14.

Shortly thereafter, Hutchins School District No. 6 built an elementary school

building on Parcel One, with the school being completed prior to 1898.
15.

Under Wisconsin law in effect when Parcel One was acquired and the school was

built, if Hutchins School District No. 6 was dissolved, the town that initiated the creation of the
school district (in this case, Hutchins) would take charge of the property belonging to the school
district at the time of its dissolution. Wis. Stat. § 424 (1889).
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Thus, when Hutchins School District No. 6 acquired Parcel One and built a school

building on the parcel, Hutchins and the people of Hutchins all understood that should Hutchins
School District No. 6 ever dissolve, the property would revert to Hutchins for disposition as it
saw fit.
17.

Thus, Hutchins obtained an interest in the real estate when it was acquired by

Hutchins School District No. 6.
18.

In 1907, the existing elementary school was moved across the street. A larger,

two-story high school was built on Parcel One of the Property and was ready to be used by 1909.
That year, Joint School District No. 6, Village of Mattoon and Town of Hutchins (“Joint School
District No. 6”) was created.
19.

On November 17, 1939, Parcel Two of the Property was acquired by Joint School

District No. 6, Village of Mattoon, and used as open space by the school.
20.

On October 31, 1947, School District No. 1, Town of Hutchins, Hutchins School

District No. 6, and Joint School District No. 1, Village of Mattoon and Town of Hutchins were
consolidated with and into Joint School District No. 6.
21.

In 1951, Joint School District No. 6 paid for and began building a new high

school building on the Property, with the first portion of the building completed in 1952.
22.

In 1955, Joint School District No. 6 built and paid for an addition to the school

building, which doubled the school’s area.
23.

On April 17, 1959, Joint School District No. 6 acquired Parcel Three of the

Property, which was used as a playground for the school.
24.

On June 30, 1962, Joint School District No. 6 dissolved and its territory was

assigned to defendant Antigo School District for school purposes.
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Under Wisconsin law, as part of the dissolution of Joint School District No. 6 and

the assignment of territory to the Antigo School District, the Antigo School District acquired
possession and control of the Property but not ownership.
26.

In June of 2016, the Antigo School District lost its right to possession and control

of the elementary school operating on the Property when it closed the school and no longer
operated a school at that location for the benefit of the people who lived in the area of the former
Joint School District No. 6.
CAUSE OF ACTION FOR DECLARATORY JUDGMENT
27.

Shepherd’s Watch incorporates by reference the preceding allegations in this

Complaint.
28.

For over 150 years, the Wisconsin Legislature has recognized the need to provide

for the disposition of property held by local school districts upon the dissolution of those
districts. And over these many decades, the Legislature has consistently evinced its intent that
title to property held by a dissolved local school district revert to the municipality that created
that district.
29.

In 1863, the Wisconsin Legislature amended the Wisconsin Statutes to provide,

Whenever any district shall become disorganized by the operation of the law in
relation to the alteration of districts, the town supervisors shall take charge of the
property belonging to the district at the time of its disorganization, dispose of the
same by grant or otherwise, and apply the proceeds to the discharge of its debts,
paying over the balance, if any, to the treasurers of the districts to which the
territory has been attached . . . .”
Wis. Gen. Laws, Ch. 62, § 13 (1863); see also Wis. Gen. Laws, Ch. 155 § 16 (1863)
(substantially similar).
30.

Although the relevant provisions were amended over the years, the statutes

continued to provide that the local town or towns retained power to dispose of the property held
6
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by dissolving school districts. For example, the statute in effect at the time that title to Parcel
One of the Property was acquired by Hutchins School District No. 6 in 1894 stated,
In every case where a district shall become dissolved by reason of the attachment
of all its territory to some other district or districts, the town boards of the several
towns embracing such district shall take charge of the property belonging to the
same at the time of its dissolution, dispose of the same by grant or otherwise and
apply the proceeds to the discharge of its debts, paying over the remainder, if any,
to the treasurer of the districts to which the territory has been attached . . . .
Wis. Stat. § 424 (1889).
31.

But in 1921, the Legislature created an ambiguity. A principal revision that

occurred during the 1921 session was the consolidation of general municipal law under Chapter
66 of the Wisconsin Statutes. See 1921 Wisconsin Statutes, Volume I, and Introduction at 5.
32.

One of those changes is pertinent here.

Following the enactment of 1921

Wisconsin Act 396, Wis. Stat. § 66.03, into which the relevant statutes had been consolidated,
provided that upon dissolution of a school district and assignment of its territory to a different
school district, the following would occur:
ADJUSTMENT OF ASSETS AND LIABILITIES ON DIVISION OF
TERRITORY. (1) DEFINITION. In this section “municipality” includes school
district, town, village and city.
(2) BASIS. Except as otherwise provided in this section when territory is
transferred, in any manner provided by law, from one municipality to another,
there shall be assigned to such other municipality such proportion of the assets
and liabilities of the first municipality as the assessed valuation of all taxable
property in the territory transferred bears to the assessed valuation of all the
taxable property of the entire municipality from which said territory is taken
according to the last assessment roll of such municipality.
(3) REAL ESTATE. The title to real estate shall not be transferred except by
agreement, but the value thereof shall be included in determining the assets of the
municipality owning the same, and in making the adjustment of assets and
liabilities.
Wis. Stat. § 66.03 (1921).
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These new provisions made clear that when a school district is dissolved, “title to

real estate shall not be transferred” to the school district that takes over its territory, “except by
agreement.”
34.

There was no agreement pursuant to which the Antigo School District took title to

the Property.
35.

Thus, in 1962, when the Antigo School District took over the territory of Joint

School District No. 6, because there was no agreement to transfer title to the Property to the
Antigo School District, title did not transfer.
36.

Chapter 66 left unstated what happened to Joint School District No. 6’s title to the

real estate in such a situation, but made clear that title did not go to the Antigo School District
absent an agreement to that effect.
37.

This result was clarified even further in 1931, when the Wisconsin Legislature

addressed the ambiguity it had created in 1921. At that time, there was a specific proposal to
amend Wis. Stat. § 66.03(3) to read “The title to real estate except school buildings and school
sites shall not be transferred except by agreement.” 1931 Wisconsin Act 394 Drafting Files.
38.

This language, if it had been adopted, would have provided that title to the real

property of dissolved school districts which involved school buildings and school sites
automatically transferred to the new school district when the territory was assigned to that
district. Significantly, however, that proposed language was stricken and rejected.
39.

Instead, the final version of 1931 Wisconsin Act 394 amended Wis. Stat. §

66.03(3) to read as follows:
(3) REAL ESTATE. (a) The title to real estate shall not be transferred except by
agreement, but the value thereof shall be included in determining the assets of the
municipality owning the same, and in making the adjustment of assets and
liabilities.
8
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(b) The right to possession and control of school buildings and school sites shall
pass to the municipality in which the same shall be situated immediately upon the
annexation or detachment of any school district territory to another municipality
becoming effective. . . .
Wis. Stat. § 66.03(3) (1931).
40.

That is, instead of adopting the provision that title would pass to the new school

district, the Legislature clarified that only “[t]he right to possession and control” of school
buildings and sites would transfer to the district along with the assigned territory.
41.

The language of Wis. Stat. § 66.03(3) quoted above was the language in place on

the date of the dissolution of Joint School District No. 6 in 1962. See Wis. Stat. § 66.03(3)
(1961-62).
42.

What the statutes made explicit is that title to the property of a dissolved school

district does not pass to the school district to which the dissolved school district’s territory is
assigned. The statutes no longer explicitly state where title reverts upon dissolution, but the
history of Wisconsin’s laws establishes that title reverts to the town or other municipality that
created the school district in the first instance, and the Legislature has not altered that dynamic.
43.

Consequently, when Joint School District No. 6 dissolved in 1962, by operation

of law, title transferred to Mattoon and Hutchins (whose taxpayers had paid for the real estate
and school buildings built on that real estate) with the right to possession and control transferring
to the Antigo School District so long as the Antigo School District operated a school at that
location for the benefit of the people who lived in the area of the former Joint School District No.
6.
44.

For this reason, among others, when the Antigo School District closed the

elementary school on the Property in 2016, Mattoon and Hutchins, in their own rights and on
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behalf of the taxpayers of the former Joint School District No. 6, took ownership of the Property
and were within their rights to grant title to the Property to whomever they wanted.
45.

As explained above, Mattoon and Hutchins have exercised that right and entered

into the Purchase Contract with Shepherd’s Watch for the sale of the Property.
46.

By contesting the Municipalities’ ownership of the Property, the Antigo School

District is harming Shepherd’s Watch by interfering with the lawful performance of the Purchase
Contract by the Municipalities for conveyance to Shepherd’s Watch of the Property.
47.

Mattoon, Hutchins, and Shepherd’s Watch are therefore entitled to a declaration

1) that Mattoon and/or Hutchins own the Property and possess the legal right to convey the
Property to Shepherd’s Watch and 2) that Antigo School District has no right, title, or interest in
the Property.
WHEREFORE, Shepherd’s Watch requests the following relief:
1.

A declaratory judgment declaring that the Village of Mattoon and/or the Town of

Hutchins own the Property and possess the legal right to convey the Property to Shepherd’s
Watch and that Antigo School District has no right, title, or interest in the Property;
2.

Costs as allowed by law; and

3.

Such other relief as the Court deems proper.

Dated this ___ day of April, 2019.
Respectfully submitted,
WISCONSIN INSTITUTE FOR LAW & LIBERTY
Attorneys for Plaintiff

Richard M. Esenberg, WBN 1005622
(414) 727-6367; rick@will-law.org
Donald A. Daugherty, Jr., WBN 1017628
(414) 727-7420; don@will-law.org
Anthony F. LoCoco, WBN 1101773
(414) 727-7419; alococo@will-law.org
1139 E. Knapp St.
Milwaukee, WI 53202
414-727-9455; FAX: 414-727-6385
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